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OT3bIB

Ha gucceprauuio CepebpsxoBoit Anbl ApkaJbeBHbI HA TEMY:
«[IpaBoOTHOIIEHHE ATUMEHTUPOBaHM KaK crocod obecrieueHus
NOTPeOHOCTH ATMMEHTOTIONYYATENSD, IIPEACTABICHHYIO Ha COUCKaHUe YIeHOH
CTENEHH JOKTOpa IOPUANIECKIX HayK 110 CIeMaIbHOCTH
5.1.3. — HacTtHO-n1paBoBbIe (UMBIIUCTUYECKHE) HAYKU

AKTyaJIbHOCTH TeMbl JHCCEPTALHH

Bormpoc COOTHOIIEHHSI YacTHO-IIPABOBBIX W IyOJIWYHO-IIPABOBHIX Hadal B
CEMEHHOM IIpaBe SBIIETCA OJHMM M3 KJIFIOUEBBIX BOIPOCOB OPraHU3allUU CeMeHHO-
IIpaBOBOTO PeryJHpoBaHHA. balaHc 03Ha4aeT paBHOBECHE H HMEHHO O PaBHOBECHOM
IIOAX0JIe K BOIIPOCAM IIPaBOBOI'0 M OPraHM3allMOHHOTO PEryJIWPOBaHUS OTHOIIEHUI
TAMEHTHPOBAHUA Y 3asBiieT aBTop. OCTPO CTOMT CerofHs U BONPOC IPaAMOTHOM
rOCyJapCTBEHHOM CEeMEHHON TONWUTHKH B LENsAX CTaOuiIu3aldd COIIHATBHEBIX
MPOLIECCOB B 001IeCTBE. I'apMOHMYHAS COBOKYITHOCTh MEp €AMHON rocy1apCTBEHHOM
CeMENHOM MOJIMTUKY ¥ aKTUBHU3ALUs CEMbEH CaMOperyTMpOBaHUS BHY TPHCEMEMHBIX
OTHOUICHHH HPH aKTHBHOM POJIM CAMMX WICHOB CEMbH A0DKHBI 00eCHeYHTh YCIIOBHS
JU1s1 YIOBJIETBOPEHH S MHTEPECOB U 3alIPOCOB CEMEI, MOBHILIIEHUE UX SIKOHOMHYECKOH
HE3aBUCUMOCTH, COLMAJIM3AlHK JIMYHOCTH, B LIEJIOM YKPEIUICHHS MOPAJBHBIX H
TIPaBOBEIX OCHOB 001ecTBa. OT BepHO BEIOPaHHOTO HANPABJIEHNS PAa3BUTHS CEMBH H
MPaBOBOT0 PEryIMPOBAHUS CEMEWHBIX OTHOLIEHHH Oy1yT 3aBHCETh 3aKOHOMEPHOCTH
Pa3BHUTHS BCETO OOLIECTBA, OPHEHTHP €ro0 Pa3BUTHS HA TPAJUIIMOHHBLIE CEMEMHBIE
HEHHOCTH. ABTOD HCCICIOBAHHS 3aABJIAET O NPOAKTHBHOM MOAXOAE K CEMEHHBIM
npobJieMaM CO CTOPOHBI Ipekae BCEr0 CaMUX YYACTHHKOB CEMENHBIX OTHOIIEHMIA,
OTHOCS ~ BONPOCHEI  COAEpPXKaHMsI CEeMBH M  OpraHW3allikd  HaJJIeKallero
aIMMEHTHPOBAHUS NPEUMYILIECTBEHHO K KaTErOPMM 4YacTHO-NIPaBOBBIX. BekxTop
TIOHUMaHUs ITpo0OJIeMbl HampaBleH Ha IMOUCK OanaHca MeXIy BHYTPHCEMEWHBIM
(4acTHBIM) colepKaHMEeM M BHeIIHed (IyGJIMYHON) MaTepHalbHON ITOIIEPIKKOIL.
OrcyTteTBue 3TOTO Hananca MOKET CTATh CEPhE3HOM IOMEXOH HA MYTH OPraHu3alin
CHCTEMBI BHYTPHUCEMEHHOIO COIEp)KaHHS, AOCTIDKEHHS HAIMOHAIBHBIX Ielei
passuTHs Poccuiickoit @eneparnuu.

B coBpeMEHHBIX pealusix YacTHOrO IpaBa HEMAIOBAXHBIM SBIISETCS W
IPUHLIKI 100pPOCOBECTHOCTH, KOTOPHIH B ['paxaanckom Kojekce PD HaxomuT cBoe
HEIOCPeICTBEHHOE BEIpakeHHe B ¢T. 10, a Takxke B 4. 3-4 cr. 1. B To BpeMs Kak B
CemelinoM xonekce P@ 3akperieHus NpuUHIKNE 100pOCOBECTHOCTH HA JIETAIEHOM
ypoBHe HeT. J[lMCCEpTaHT pacCMaTpHBAeT BONPOCH J1OOPOCOBECTHOCTH B
OTHOLIEHUAX aJMMEHTHPOBAHMS C PpAa3IM4YHBIX IO3UIMH — H CO CTOPOHEI



IIIaTeNblIMKa aliMEHTOB, U CO CTOpOHBI WX noxmydarens (c. 220, 256 u ap.),
KOHCTaTHPYyeT, 4YTO TIPaXkKIaHCKOE 3aKOHOJATE/bCTBO Ha COBPEMEHHOM 3Talle
3HAYUTENBHO Jalibllle MPOABHUHYJIOCH B MOHMMAHUU IPAKTHMYECKOTO MPUMEHEHUS
MOJIOKCHHH O  HEJONMYCTHMOCTH  3JI0YNOTpeONeHHs  IpaBoM, [peaenoB
OCYILIECTBIICHUS  MpaB, [PEe3IOMUPOBAHUS  JOOPOCOBECTHOCTH  YYACTHHKOB
perynupyemMbIX OTHOLIECHH, B TO BpeMsi KaK CeMEiHOe IpaBo He MeHee OCTPO
HYKJ1a€TCsl KaK B 3aKPEIUICHMM 3THX NOHATUMN, TaK M aHalu3e IIPAKTHYECKOrO
NPUMEHEHHS, YTO W IpeUiaraeT B CBOEM HcclieloBaHuH. OTMEUYeHHEIE ¥ MHOTHE
Apyrue BONPOCHI, HAlIEIIHME CBOE OTPAXKEHHE B JUCCEPTAlMOHHON pabore H
HaxoAsIIuecs Ha ocTpue JNOKTPUHAJILHOH, MIPaBOTBOPYECKOMH 51
NPaBONPHMEHHUTENBHOM TpoOJeMaTHKM OTHOIICHWH allAMEHTHPOBAaHHS, Kak
SABJIAIOIIAXCA TPOOJIEMHO aKTYallbHBIMM M OXBaTBIBAIOIIMX IIMPOKHE MACCHI
HACe/leHUs] Halledl CTPaHbl, MO3BOJSIOT PACCMATPUBATH TEMY AUCCEPTALUM KaK
aKTyaJIbHYIO.

O cremeHH O00OCHOBAHHOCTH HAYYHBIX IOJ0XKEHHi, BBIBOIOB M
pexoMeHAaLH#, C(POPMY/IHPOBAHHLIX B JHCCEPTALMH, HX AOCTOBEPHOCTH H
HOBH3He.

ABTOp JMCCEPTALMOHHOrO MCCIENOBaHMs ONpEAENseT LeNbl0 AMCCEePTaLHy
(hOpMMpOBaHHE HAa OCHOBE HAyYHO-TEOPETHHECKOTO M IPAKTHYECKOrO aHAIM3a
TCOPHH M  TPaKTUKHA  JIMMEHTHPOBaHMS  KOHUENIWH  [PaBOOTHOLICHHS
aJIMMEHTUPOBAHHA Kak criocoba obecneyeHus NOTPeOGHOCTH aTHMEHTONOTyYaTeNs,
ONIPENICICHUH TEHAEHLMH pasBUTHS IPABOBOTO PETYIMPOBAHMS OTHOLICHHH
aJITMMEHTHPOBaHHs Ha COBPEMEHHOM 3TaIle U IIPEJIIOKEHHH HAYYHBIX PEKOMEHAALIUIH
10 COBEPIICHCTBOBAHHUIO AEHCTBYIOIIEro 3aKoHOAarenbecTBa P®. B cooTBeTcTBHH C
0003HA4YEHHOH IIENBI0  ONpeNeNeHbl M 3aJaud  HCCIEJOBAHUS, KOTOpEIE
MOCJIEI0BATENRHO PA3PEIIAIOTCS aBTOPOM B YETHIPEX IliaBax paboTsl, BKIIOYAOIINX
B ceOs oOjuHHaAuUAaTe maparpaoB, a Takke BBEACHHH W 3aK/IOYEHHH,
HIUOCTPUPYIOTCS B NPHIOKEHHMAX,  OCHOBBIBAIOTCS  HA  OGLIMPHOM
6ubuorpatduueckoM MaTeprae, BKIIOYAIOMEM B ce6s 6oee MITUCOT HCTOYHUKOB,
B TOM YHCIIE TPYbl POCCHHCKHUX U 3apyOeiKHBIX YYEHBIX.

ABTOp hopMynHpYyeT B TUCCEPTALMHU LEbIH PST OJIOMKEHHH, OTIHYAIOIIHXCS
abCOJIOTHOH HOBM3HOM, BEIHOCHT Ha 3aLMTY TPHHAALATH MoNoxeHui. Cpean Hux
TaKHe, 3acilyXHBalollde 0co00ro BHHMaHMS M COAEpXKal(he B cebe 3JIeMEHTHI
HOBHM3HBI, KaK CQOPMyJIMPOBAHHEIE IOHATHS MaTEPUAIbHON TIOMIEPKKH B CEMbe
(BHYTpuCeMeHHbIE UIM YaCTHEIE OTHOWIEHWS [0 ceMeiHOMY CONepKaAHUIO) U
MaTepHaTbHONH MOANEPKKH CEMbH, IIPEXIe BCEro, IOCYAapCTBOM, C MO3MIMiL
BHICTPAWBAHMSL TOCYNApCTBEHHOM COLMAIBHOM IIOMUTHKH, 3aKperUleHUs B
HOPDMATHBHBIX ~aKTax [OJNOXEHHH TOCyJapCTBEHHONH CeMeMHON MOMUTHKH,
OPHECHTMPOBAaHHOH HAa BHCIUHIOID MAaTepHANbHYI0 MOJIEPKKY CEeMbH (TpeThe
TIOJIOXKEHUE, BHIHECEHHOE Ha 3aIUTY, ¢. 24, 184 nuccepranuu). He ymanss 3Hauenus
TA4KOT0 ACraibHOT0 OCHOBAHHA KIACCHQHKAUHH CYOBEKTOB dIHMEHTHPOBAHHS KaK
YICHCTBO B CEMbE, aBTOP, He OY/AyYH CTOPOHHHUKOM NOHHMAaHHSI CEMbU B HIHPOKOM
ee  3HaueHWH, OOOCHOBBIBA€T, UYTO IPUMEHHTENHHO K  OTHOLICHHSIM



aTMMEHTUPOBaHHUs Ga30BBIM KIACCH(DUKAIMOHHBIM KPUTEPHEM CyOBEKTOB HOJDKEH
BBICTYIIATh KPUTEPHM CTENMEHH POACTBA (UETBEPTOE IIOJIOXKEHHE, BHIHECEHHOE Ha
3amuTy, ¢. 25, 135, 182 muccepraumu) OTMedaer, 4TO HENb3s HE NMPUHUMATh BO
BHHMaHHE COI[MAJIBHEIE ACTIEKThI [IPH PACCMOTPEHHU CYyOBEKTUBHOIO AITHMEHTHOTO
npasa. CoupanbHas 3HaYMMOCTh ¥ 3Ha4eHHE CyOBEKTUBHOIO aJlMMEHTHOr'O NpaBa B
obecrieueHNr MMOTPEOHOCTH AJIMMEHTOIONYYaTeasl COCTOMT B IIEHHOCTU H
rapaHTHPOBAHHOCTH TeX Oi1ar, BO3MOXKHOCTh PACCUMTHIBATH Ha KOTOPBIE TAKOE IIPaBO
TIpeZocTaBIsgeT JUYHOCTH (IIECTOe MOJIOXKEeHHe, BEIHECEHHOEe Ha 3amury, c. 188).
CrienMaTbHOTO BHUMAHHUS 3aCIIy/KHBAET HCCIIE/IOBaHNE KaTeTOpUY NOTPEOHOCTH, KaK
OTMeuaeT aBTOp, B IIPaBOBOM Hayke y4&Hble CHCTEMaTH4eckh oOpamarorcs K
KaTeropuy MOTpeOHOCTH U eCTh HeMaslo paboT, B KOTOPBIX MCCIIEAYeTCs KaTeropus
notpeGHOCTH ¢ pasiu4HbIX mosunmil (c. 123, 172, 203). Haubonee wu3BeCTHOH
sBisgercs poktopckas jguccepranus H.A. bapunoBa «I'paxmaHcKo-mpaBoBbie
npoGieMbl yIOBIETBOPEHUS UMYIIIECTBEHHBIX IOTPEOHOCTEN COBETCKHX IPaXKIaH»
(Mocksa, 1988), B koTopoii Obula HccleIOBaHa TeOpeTHYECKas KOHCTPYKLUSL
«uMymiecTBeHHple  moTpeOHocTH».  CyTh  UMBHJIMCTHYECKOH  TOKTPUHBI
MMYILECTBEHHBIX MOTPeOHOCTE! B TOBapax, BEIOIHEHUH Pa0OT, JKHIIUILE U yCIIyrax
U TPaBOBBIX CPEACTB HMX oOOecledeHHs] COCTOMT B HAYYHO-TEOPETHUCCKOM
00OCHOBAHHH HEOOXOIUMOCTH YIOBIETBOPEHUs UMYLIECTBEHHBIX NOTPeOHOCTEN B
nensx obecredeHns IOCTOMHON JKU3HHM, HEOOXOAMMOIO >KU3HEHHOIO YPOBHA H
HOPMAaJIbHOM JKM3HENEeATENLHOCTH 4YeJOBeKa, IPakKaH M HX OObefMHEeHHID'.
JIOBOJIBHO IMHPOKO HCCIEeNOBaTMCh MOTPeOHOCTH IpakgaH C TOYKM 3PEHHUS HX
VIOBIIETBOPEHHsT TPH 3allliTe M OXpaHe NpaB morpeburened. B Hay4yHBIX
HCCIIEOBAHUAX II0 CEMEHWHOMY IpaBy BOIPOCH HMMYIIECTBEHHBIX MOTpeOHOCTEH
3aTParuBalOTCS HECKOJIBKO peXe, XOTS HMeercs psa paldoT, MOCBSINEHHBIX
IPaBOBOMY peryJHPOBaHHUIO HMYIIECTBEHHBIX OTHOIIEHHH, HO HE C IIO3HUIIHiA
yIOBJIETBOPEHHUS MOTpeOHOCTed HX YYacTHHKOB. BONPOCH aJIMMEHTHPOBAHUS
CYIpyroB W OBIBUIMX CYNpPYTrOB PacCMOTPEHBI JOBOJBHO IOJHO, ¢ Pa3IHYHBIX
TIO3UIHI, YACTO B CPABHUTEIBHO-IIPABOBOM aCIeKTe, HO He C MO3UI|H NOTpeOHOCTH
aTUMEHTOIOyYaTeNls ©  BIMSHWE IOTPEOHOCTH  AIMMEHTOIONydYaTenss Ha
coZiepKaHne NPaBOOTHOLIEHNUS aTUMEHTUPOBAaHUS B IIOJIHOM MEpe HE OCBSALIAETCH.
JluccepTaHT MPUXOAUT K BBIBOMY, YTO KaTeropus NOTPeOHOCTH OKa3bIBAE€T CaMoe
HETOCPENICTBEHHOE BJIMSHWE KaK Ha NPUTA3aHUs IONydaTellss aluMEHTOB H HX
BO3MOJKHBIM 00beM, Tak W Ha BO3MOXHOCTb HX YAOBJIETBOPEHHS CO CTOPOHBI
IUIaTENBIIMKA aJJMMEHTOB, HETIOCPEICTBEHHBIM 00pa30oM BIHMSET HA Ka4eCTBO KU3HH
BOBJICUEHHBIX B IPABOOTHOIICHHE aIMMEHTHPOBAHHUS CyOBEKTOB (BTOPOE, BOCBMOE,
OJMHHAALATOE TOJOXKEHHA Ha 3ammry, c. 115, 172). BecbMa 000CHOBaHHBEIMH H
HOATBEPXKIEHHBIMA  JOCTOBEPHBIMH  OAHHBIMH  SIBJIAIOTCS  IOJIOXKEHHS O
IOPUIHYECKAX  MHCTPYMEHTaX  UIs  HCKIIOYEHHS  WIM  MHHUMU3ALUH
3JI0yHOTPe0IeHus CyOBEKTHBHBIM ATMMEHTHBIM [IPAaBOM (II0JIOXKEHHE 7, BHIHECEHHOE
Ha 3aIuTy, c. 25-26 u 188-243 mucceprammu).

! Bapunos H.A. Kareropust «aMyliecTBeHHbIE TOTPEOHOCTHY - HHHOBAIUA B IPAXKIAHCKOM
npase // Becraux Hmwxeropoackoro yausepcurera uM. H.U. Jlobauesckoro. 2014. Ne 3. C. 30-33.
P P p



HuccepTaHT BBOOUT B HAY4HBIH 000POT LENbIi psJl MOHATHIA, o0oramas TaKuM
obpa3oM HayKy ceMeHHOro M TIpaKHaHCKOro IIpaBa, B YacCTHOCTH BIIEpBbIE
chOpMYIHPOBAHO TMOHATHE MHOIOYPOBHEBOCTH o0ecredeHus NOTPeOHOCTH
ATUMEHTOIONyYaTeNs, MMOHATHE «BHYTpPHCEMEHHOe coAepiKaHue», IMOJa KOTOPHIM
[IOHUMAETCsl COBOKYIIHOCTh YpPOBHEH IpPaBOBOIO pPEryJlUpOBaHUS OTHOILIEHUH I10
BHYTPUCEMENHOMY COIEP)KAaHUIO, BKJIIOUAIOMIMX OTHOLIEHUS aJTUMEHTHPOBaHMUS,
Oasupylomuecss Ha BO3MOXHOCTH MHOI'OYPOBHEBOTO oOecrieyeHusi MOTpeOHOCTH
QIMMEHTOIIONYyYaTels,, IOHATHE «EAWHBIM aJIMMEHTHBIA peecTp», MOHATHE
QTMMEHTHOM aMHUCTUH, U APYTHE.

PexoMengauuyu aBTopa uHccienoBaHus, CcOpMyJIUpOBaHHbIE B pabore,
OCHOBaHbl He TOJBKO Ha H3yYE€HHH TEOPETHUYECKOTO0 MaTepHalla, HO H Ha OIIBITE
NpaKkTU4eCKU# MAeATeNbHOCTH. DBBIMM M3ydeHBl akThl Cy[eOHBIX OpraHoBR IO
HCCIeyeMoi rmpobiemaTuke, OOIMMPHBIE CTATUCTHYECKHE AaHHBE (c. 6, 99, 298 u
Jp.), APYroii SMIMPHYECKUH MaTepHal, YTO MO3BOIKIO HAMGOJIEE MOHO PACKPHITh
[PaBOIIPUMEHHUTENbHBIE ACTIEKTHl TEMATHKU UCCIIEOBAHMS.

[Tomaraem, 4YTO0 JHCCEPTaHTY JAOCTATOYHO MOJNHO YHAIOCh PAacKphITh
NpeICTaB/IEHHBIE BOIPOCH! B LiesioM. HayuHast HOBHM3HA HCccieJOBaHUS OIpeeseTcs
OCODEHHOCTAMH €ro 00BbEKTa U IpeaMeTa, UCCIIEN0BATebCKUX HeNd U 3amad. Ot
KauecTBa MPOBEJCHHOI0 HAYYHOIO HMCCJICIOBAaHUS 3aBHCHUT JajibHElIlee pasBHTHE
IOPUIMYECKOH Haykd. B 1eJoM MOXHO OTMETHTh, YTO JUCCEPTALMOHHOE
uccienoBanue A.A. CepeGpskoBoii BEINOIHEHO Ha BRICOKOM KaueCTBEHHOM YPOBHE,
aBTOP CIIPaBHJIACh C NIOCTABIIEHHBIMH 3aa4aMH.

Bmecte ¢ Tem HeoOGX0AMMO OTMETHTL H AUCKYCCHOHHLI€ BBLIBO/JLI,
CAC/IaHHbIC B THCCEPTALHH, H HA3BaTh HHbIE 3aMe4YaHHs.

j B uacTHOcTH, HeucmoNHeHHEe O0O0f3aHHOCTEH, B TOM YHCIe
alUMEHTHOW  O00S3aHHOCTH M  HapylIeHWe 3alpeToB  MpeIoJiaraer
OTBETCTBEHHOCTh. IOpHaumdeckas OTBETCTBEHHOCTh BBICTYIIA€T OJHUM W3
NPaBOBBIX MEXAHU3MOB, KOTOPBIA CIIOCOOCTBYET CTAOMIHM3AIMH OOIIECTBEHHBIX
OTHOIICHHUH, MPEX/Ie BCETO, 3alluTe NpaB pebenka. ITo HauleMy MHeHMIO, B paboTe
HEJOCTAaTOYHO YIEIeHO BHHMaHHE BOIPOCaM IOPHUIMYECKOH OTBETCTBEHHOCTH 3a
HEHaJIe)Kallee UCIIOJHEeHNEe aTAMEHTHOM 00513aHHOCTH.

2. ABTop HccleloBaHWS Has3biBaeT B paboTe B KauecTBE OJHOTO W3
SJIEMEHTOB OpraHM3alliél DETYJIMPOBAaHMSA OTHOIUSHUH alMMEeHTHpOBaHHs Wweb-
MOZieNlb € HCHOJIB30BaHKHEM INAaTQOPMEHHBIX pelleHui mox Oyiayliue MOTEHLUH
[IPaBOBOr0  PEryJMPOBAHHSA  COOTBETCTBYIOIUMX OTHOIUCHHH B  YCJIOBHAX
nupposusanuu (. 298). B cBs3u ¢ 4eM BO3HHKAET BOMPOC — KAKOBEI KOHKPETHBIE
NpeUIoXKEeHH aBTOpa 10 JaHHOMY BOMPOCY, 3[€Ch HEOOXOAMMEI JOMOIHUTEIbHbIE
HOSICHEHHUS.

BriBOa:

Huccepranma  Cepebpsxosoii Amasl  Apxagsesusi  «IIpaBooTHOMICHHE
aJIIMEHTHPOBaHHS KaK Cnocob obecneueHnss NOTPEOHOCTH allMEHTOIIONYYATENs,
SABNSACTCS ~ HAyYHO-KBATU(QUKAIMOHHOH paboToif, B KOTOPOH comepHTCS



PeLICHHE KPYITHOM 3a1a4¥, HMMEIOLIEd BaXXHOE 3HAYEHHE JUIS  pa3BHTHS
HayKd CEMEWHOro npasa, IpaXkKJaHCKOTO NpaBa U MPAKTHKH, YTO COOTBETCTBYET
TpeOoBanusaM [lopsanka mpUCYXIEHUS yd4EHOM CTeleHH KaHauaaTa HayK, y4eHOH
CTeIeHH [OKTOpa HayK B Pocculickoii akamgeMuu HapOTHOrO XO3sHCTBA H
rocymapcteeHHoil  cayx6sr  npu  IIpesumente  Poccuiickoit  ®epeparnuw,
yTBepxAeHHOr0 npukasoM pekropa ®I'BOY BO «Poccuiickas akameMus HApOIHOTO
X03MCTBa M IOCY 1apCTBEHHOM ciy0bl nipu I1pesunente Poccuiickoit ®eneparmum»
or 07 nexabps 2021 roma Ne 02-1336, a CepebpsikoBa Aina ApkaabeBHA
3aCly)KHBaeT NMPHUCYKACHHA € y4eHOH CTENEHM JIOKTOpa IOPUANYECKHX HAYK IIO
CrienuanbHOCTH 5.1.3. — «HacTHO-NIpaBoBbIe ({MBUIUCTHYECKHE) HAYKHY,
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