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OT3bIB
opunuaabuoro onnonenta Cegosoii JKKannbl Uropesnsl
Ha AuccepTanmio Mon4uenko Oabru BaagumMuposasl Ha Temy «I pakaaHCKo-
NpaBoBOeE peryjiMpoBanue B cpepe MesKAYHAPOJHOM CTPOHTEILHOH
AeATEeJbHOCTH», IPEACTAB/ICHHOI HA CONCKAHHE YUCHOH cTeNeH: KaHAHAATA
IOPHAHYECKHX HAYK N0 crnennaabHocTH 5.1.3 — YacTHo-npaBoBbie
(UUBHIHCTHYECKHE) HAYKH

AXTyanpHOCTb IPEJCTABIEHHOTO K 3alllUTe TUCCEPTANMOHHOrO HCCIET0OBaHUS
o0ycloBlIeHa TeM, YTO MEXAYHapOJHOE CTPOMTENBCTBO IPEACTABIAET CO0OM
CIIO)KHYIO M MHOIOIPaHHYI0 00jacTh, TpeOYIOIIyl0 IeTalbHOTO MPaBOBOIO
peryJiMpoBaHUs C Y4YE€TOM pa3jiduvii B HAIlUOHAIBHBIX IPABOBBIX CHCTEMaXx,
MEXIYHAPOAHBIX COIVIAIICHUAX U IPaKTHUKE HUX NpUMEHeHHs. PaccMarpuBaeMas
TeMa CIOCOOCTByeT  yIrNyOJIEHMIO  HAyYHOTO TNOHHMMAaHHSA  MEXaHHU3MOB
YaCcTHOIIPaBOBOTO PErylHpOBaHMs B JaHHOH cdepe. B Hactosmiee BpeMsa pabota
Mouuenko O.B. sBiseTcs ogHON U3 HEMHOTHIX, TOCBAMIEHHEIX TOMY HAIIPaBJICHHIO
HCCIeJOBaHUM.

HuccepraHT OOOCHOBaHHO YKa3bIBaeT Ha TO, YTO POCCHUHCKHE CYOBEKTHI
rpakIaHCKOro  obopoTa,  cTpeMsImecs  SKCIOPTHPOBATh  TEXHOJOIHH,
CTAJIKUBAIOTCS C CEPREZHBIMU 3aTPYyAHEHUSMHU, B YACTHOCTH, U3-32 HHOCTPaHHBIX
OJHOCTOPOHHMX OIPaHHUYUTEIBHBIX MEp, HAMNpPaBICHHBIX Ha YCTaHOBJIEHHUE
3arpeToB B cepe OKazaHHUA IOPHUAMYECKHX YCIYT POCCHHCKHM KOMIIQHUIM.
YuuTeIBasg BHEIIHEIOIUTUYECKUA BEKTOp TOCYJapCTBa ¥ 3aMHTEPECOBAHHOCTH
POCCHMCKUX  MOJAPANYUKOB B  OCYUISCTBICHHM  BHEIIHEOKOHOMHYECKOMH
NESATENbHOCTH, TPOBEACHUEC HAay4YHBIX M3bICKaHWH TI0 M30paHHOW TeMe

NPEJICTABISIETCS. OCOOEHHO BaXKHBIM. OJTO TaKXe CIOCOOCTBYET YKPEILUIEHHIO



IpoGECCHOHANBLHOM IOArOTOBKH POCCHHCKUX IOPHCTOB B cepe MEXIYHAPOLHOTO
CTPOUTENILCTBA.

Juccepranus npeAcTaBiIieT coOol HaydHO-KBATM(UKALHMOHHYIO paboTy, B
paMKax KOTOpOW pellaroTcs 3ajady, 3HaYMMBIE IS Pa3sBUTHS IPaXXTaHCKOIO H
MEXIYHapOJHOIO YaCTHOTO IIpaBa. ABTOPOM TPENIOKEH LEIOCTHBIA H
OPUTHHAIBHBIA IIOAXO0J, K OMNPENEeNCHHIO MEXIYHAPOAHOH CTPOMTEIHHOM
JEATENBHOCTH U aHANN3Y IPaKIAHCKO-IIPAaBOBBIX JOIOBOPOB, 3aKII0YAEMBIX B 3TOH
obnactu. B pabote mccienyoTcs npUMeHHMbIE KOJUIM3HOHHEIE HOPMEL, @ TaKKe
HOAPOOHO PacCMAaTPUBAIOTCA DIIEMEHTBI COOTBETCTBYIOLIMX IPABOOTHOMICHUH —
UX CyOBEKThI, 0OBEKTHI M COJIEPIKAHHE.

ITocraBiieHHbie HA CTPaHUIIE 9 AUCCEPTAIMY 3a/1a9H ITOIYYHIH BCECTOPOHHEES
ocBelleHre U OpuTH ycremHo pemeHsl Monuenko O.B. B paMkax nposen&HHOTO
Hay4YHOTO WCCIeNOBaHMA. 3asdBJCHHAs aBTOpPOM Iienb ObUTa B TIONHOM Mepe
peanmsoBana. I[locienoBaTenbHOoe UM 00OCHOBAHHOE BEHIIOIHEHHE HAaMEYECHHBIX
ueied u 3anay 00eCIevmIo JOTHYHYIO CTPYKTYPY ¥ BHYTPEHHIOIO I€JOCTHOCTD
JHMCCEPTALUM, COCTOAIEH U3 TPEX ITIaB U BOCBMH Iaparpados.

HayuHble momoxxeHms, BBIBOABI M pPEeKOMEHIALNH, CHOpPMYIMPOBAaHHBIE B
JVICCEePTalHH, OTJINYAIOTCSA BBICOKOIM CTCIICHBIO 000CHOBaHHOCTH,
JOCTOBEPHOCTBIO, & TaKXKe HOBU3HOH. B IEICCepTaIlHOHHOM HCCIIEIOBAHMH aBTOD
onupaeTcs Ha 433 MCTOYHMKA, CPEIM KOTOPHIX HayuYHas JIMTEpaTypa o0 H30paHHoit
Hay4HOW NpoblieMaThKe Ha pyCCKOM H aHIVIMICKOM si3bikax. [loMHMo 3Toro, aBTOp
BBIOMpPAeT KOPPEKTHEIE METOABI HMccienoBanus (crp. 10 amccepramuu), KOTOPEIE
IIO3BOJISIFOT BEIBECTH HOBOE HAyYHOE 3HAHUE U BHECTH CBOM BKJIAJ B PA3BUTHE HAYKH
TPXIAHCKOTO U MEXTYyHAPOAHOI0 YaCTHOT'O MpaBa B MCCIIELyeMOM chepe.

OpHHM 3 TOCTOWHCTB AUCCEPTALME SIBIISETCS TO, YTO €€ Pe3yNIbTaThI IPOILIH
IPaKTHYECKYIO anpoOaLUIo aBTOPOM, B TOM YHCIIE B paMKax NMpodecCHOHANbHOM
AeATENBHOCTH. Pe3ybTaTsl HayYHBIX KCCIIE€0BaHU# OBUIH OITyOIMKOBaHEl aBTOPOM
B IITH HAYYHBIX IyOIMKalMAX II0 TeMe HCCIIeJOBaHMs, a TaKKe apoGHpPOBaHEI Ha
HAy9YHBIX KOHQEPEeHIHUIX M, YTO HEMAJOBAXKHO, B IPAKTUYECKOH MeSTebHOCTH

aBTopa. HpI/IMeHeHI/IC IIOJYYCHHBIX HAY4YHBIX BBIBOOOB MU peKOMeHI[aHI/If;I B
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peanbHBIX YCIOBHSX IIPABOBOIO PETYIMPOBAHUA MEXIYHAPOAHOM CTPOUTEIHHOM
JEATENbHOCTH NOATBEPKAACT MX )KU3HECTIOCOOHOCTh U MPUKIIAIHYIO 3HAYMMOCTD.

ApryMeHTanus IOCTPOEHA IOCIIENOBATENFHO, JIOTHYHO U yOEIUTENBHO, 9TO
CBUJIETENLCTBYET O TIyOOKOM IOHMMAaHHM TEMBI M BBICOKOM YPOBHE HAy4HOM
popaboTKH.

Hayunas HoBu3Ha paboThl MposBASeTcS B pa3pabOTKe AHUCCEPTAHTOM
LEeTOCTHOM TEOPETUYECKOM MOJENH TI'PaKIaHCKO-IIPABOBOTO PETYIUPOBAHMS
MEXKYHAPOIHON CTPOUTENBHON AEATEIbHOCTH, YIUTHIBAIOIIEH creuGUKy TaKHx
JIOrOBOPOB ¥ OCOOEHHOCTH B3aMMOJICHCTBHUS CTOPOH B YCIOBHIX MHOKECTBEHHOCTH
npaBonopsakoB. Ilomumo storo, uccinenoanne Moruenko O.B. comepxut HOBbIE
Hay4HbI€ TIOJIOKCHHS, KacalomMecs OIPENCNICHHs IIPUMEHUMOrO IpaBa K
CTPOUTEIIBHBIM J0OIOBOPaM ¢ HHOCTPAHHBIM JIEMEHTOM, YTO UMEET CYIIIECTBEHHOE
3Ha4YeHHe KaK JUIA TEOPHHM, TaK M JJIs IIPaBONPUMEHUTEIHHOH MPaKTHKH.

OmHMM U3 3HAYMMBIX JOCTOMHCTB JUCCEPTANHOHHOIO HCCIEAOBAHUS SBISETCS
TO, YTO aBTOp BBOJHUT B HAyYHbIM OOOPOT psAN HOBBIX HOHATHH W KaTEropuii,
OTPaXXAIOWIUX CNENU(UKY TI'pPakJAHCKO-IIPAaBOBOTO PETryJIMpOBaHUA B chepe
MEXIyHApOIHON CTPOUTEIIBHOM NEATENPHOCTH. OTH TEOPETHIECKHE KOHCTPYKIIUK
HE TOJILKO 000raIlaroT MOHATHHHKIN annapaT COBPEMEHHOM HAYKH MPaXXIAHCKOTO U
MEXIYHapOJHOr0 YaCTHOIO IIpaBa, HO M CO3JAIOT OCHOBY UIA JajbHeiIiero
Pa3BUTHS HAyYHOW MBICIH B JaHHOH oOxactn. DOpMYIHMPOBKH H ITOIXOIBI,
IIPEJIOKEHHBIE ~ aBTOPOM,  OTJIMYAIOTCS  KOHIENTYaJdbHOM  HOBH3HOM U
NPEACTaBIAIOT HMHTEPEC Kak s HMCCIeNoBareleil, Tak W IS IIPaKTHKOB,
paboTaromuX ¢ TPaHCTPAaHUYHBIMU CTPOUTEIBHBIMH IIPOEKTAMH.

Onmako Hapsfy C HECOMHEHHBIMH [JOCTOMHCTBAMH IUCCEPTAIMH Y
O(QHUIMATBEHOTO ONIOHEHTa MMEIOTCS CIEeAYOIHE IUCKYCCHOHHBIE BOIPOCHI, Ha
KOTOpBIE XOTENOCh OBl HOMYy4YHTh OTBETHI IHUCCEPTAHTa BO BpeMs ITyOIMUHOM
3aIIUTHI:

1. ABrop Ha cTp. 30 gUCcepTalUy MUIIET: « MedcOyHapoOHas cCmpoumensHas
deﬂmeﬂbnocmb, umes 6 C@O@ﬁ OCHO8¢e UACMHONpAaeossvlie OMHOULEHUA, OMHOCUMCA K

npeomenty pezynupoeanus MelcOyHapoOHO20 YacmHo20 npaea. MecOyHapooHblii
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Xapaxkmep MAaKux OMHOWEHUU NPOAGNAEMCA 6 HAMUYUU 8 HUX UHOCMPAHHO20
(mesrcoynapoonozo) snemenmay. llepBeiv A.I'. JlucuubiH-CBETIIAHOB BBIIEIHII,
KpOMe HHOCTPAHHOTO 3JIEMEHTA, €1 ¥ MEKIYHApOIHBIN IIEMEHT, OTHOCS K HEMY
TaKMX JBYX CIEHU(QUYHBIX CyOBEKTOB IIPaBOOTHOLICHWS, KaK TroCyJapcTBa H
MEXIYHAPOAHBIE OPraHM3allMd B CHIY HIA4YMS y HHX MEXIYHAPOIHBIX
UMMYHHTETOB, YTO CJIEAyeT YYUTHIBATh IPH 3aKIIOUEHHU C HAMH TPaXKITaHCKO-
IIPABOBBIX JOrOBOPOB. XOTENOCH OBl YyTOYHHTH, YTO IIOHUMAET AHCCEPTAHT IO
MEXIYHAPOAHBIM 3JIEMEHTOM, OCJIOKHSIOLIUM IIPABOOTHOMIEHHST UMEHHO B cdepe
MEXyHapOJHOU CTPOUTENBHOM JIESITENBHOCTH?

2. ABTOp yNOMHMHAeT «3apaHee OIeHeHHbIe yOBITKH» Ha c1p. 70 M 166
auccepraudd. MHCTHTYT 3apaHee OLICHCHHBIX YOBITKOB, IIPUMEHSEMEIN B
paspaborannbix FIDIC mnpodopmax CTpOMTENBHBIX KOHTPAKTOB, BOIIEN B
COBPEMEHHYIO MPaKTMKy M3 3alaJHON KOHIENIMH BO3MEIIEHUs yIiepOa.
OdunuaneHEIi ONNOHEHT paHee HMONPOOHO aHAIM3HUPOBAJ PUCK HEIPABHIHHOTO
IpAMEHEHHsT IOPMIMYECKOIO MEXaHHW3Ma 3apaHee OIIEHEHHBIX YOLITKOB BO
BHEITHEIKOHOMHUYECKMX KOHTPAKTaX C YYacTHEM POCCHUICKOIO HOPUAMYECKOrO
mana (cMm. Cemoa JXK.J. TIpaBoBEIe OCHOBBI OOLIEr0 SHEPreTHYECKOTO PHIHKA:
YuebHoe mocobme. - M.: PI'VII, 2019. — 151 c.). KOpuauaeckas HopMma,
obecneunBaonas KOMISHCAIHIO B IEHE)XHOM GopMe 3a yTpaTy MM IOBPEXKACHHE,
HapylleHHe KOHTPAaKTa, IPaXXJaHCKOE NpaBOHApYIIEHHe WK HapyIIeHWe IIpaB,
3aKIIFOYAETCA B TOM, YTO PELICHHE O BHIILIATe KOMIICHCAITHH SBJISETCS MOMBITKOMN —
B TOI Mepe, B KaKOH JIEHBI'M MOTYT 3TO CAENaTh, — BEPHYTH MOCTPAAABILYIO CTOPOHY
B TO IIOJIOXKEHHE, KOTOPOE OHA 3aHMMala JIO TOro, KaK IIPOM3OILI0 HaHecIlee eif
ymep6 cobsiTre. B nestom koMIeHcanuio yimep6a, KOTOPYIo MOKHO MOJCYUTAT B
JACHEXHOM BBIpaXKEHHH, Ha3bIBalOT 3apaHee OLCHeHHbIMU yObITKamu (liquidated
damages). K 3apaHee orjeHEeHHBIM yOBITKAM MOXXHO OTHECTH CIIydaH, KOTJJa MOXKHO
JaTh CIPABEIIUBYIO IIPEABAPUTENBHYIO OLIEHKY yIllep0a, KOTOPHIiM IOHECET OHA U3
CTOPOH, €CJIM JIpyras CTOPOHa HapyIIMT KOHTPAKT. IIpu 3TOM 3apaHee OL€HCHHBIE
yOBITKH cnemyer oTiamdarh oT mrpados. Onuako A.U. Benonukos ykasslBaeT Ha

«OTXO04 KaTeropuu 3apaHec OIICHCHHBIX YGBITKOB oT [IPpUHIHKIIA TOJHOIO
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BO3MEILECHHA YOBITKOB», TaK KaK MaTeMaTHYeCKOH TOYHOCTH B OLICHKE 3apaHee
OLICHEHHBIX YOBITKOB, 110 €70 MHEHHUIO, H3HAYaNbHO GBITH HE MOXKET, IIOCKOJIBKY Ha
MOMEHT UX OLIEHKH IIoTeph eme HeT (cM. bemomukoB AWM. 3apanee oreHeHHEIE
yowrTku // 10puct. 2024. Ne 12. C. 2 — 9). B 9T0ii CBSI3U Takas XapaKTEpHCTHKA
3apaHee OLIEHEHHBIX YOBITKOB, KaK OTCYTCTBHE HEOOXOIMMOCTH [OKA3BIBAHUS MX
pasMepa B CyZ€, MOXET IIPHBECTH K HECOOMONEHUIO TpeOOBaHMiT POCCHHMCKOTO
BQJIFOTHOTO KOHTPOJIA: HAalIPUMEDP, CTOPOHBI BHEITHEOKOHOMUYECKOTO KOHTDPAKTa
MOTYT 370yIIOTPEOHUTh YCTaHOBIICHHEM YPE3MEPHOTO pa3Mepa 3apaHee OIleHEHHBIX
YOBITKOB, 4TO IPHBEET K HEOOOCHOBAHHOMY BBOAY BaJIIOTHI 3a pyGex. B mporecce
3aI0ATHI XOTENOCh OBl y3HaTh MHEHHE IUCCepTaHTa, KaK 3apaHee OLICHEHHBIE
YOBITKH COOTHOCATCSA B I'PaKIaHCKOM 3aKoHoHarenbcTBe P® c: (1) Heycroiikoii
(ct.cT. 330 — 333 T'K P®); (2) BO3MeIIeHHEM IOTEPh, BO3HUKIIMX B CIydae
HaCTYIUICHUs ONpPENENEHHBIX B 0roBope obcroarensets (cT. 406.1 TK PD); (3)
YCTaHOBJICHHBIM C Pa3yMHOM CTEIIEHBIO OCTOBEPHOCTH PasMEPOM IIOMJIEKAIIUX
BO3MEIEHNIO YOBITKOB (1. 5 cT. 393 I'K P®)? U xak HUBENIUPYETCS PHCK TOTO,
4TOOBI ONpEJETICHHBIE CTOPOHAMH BHEIIHEAKOHOMHYECKOTO KOHTPAKTa 3apaHee
OlLICHEHHBIE YOBITKM HE MIpPEeBPaTHINCh B MEXaHH3M HEOOOCHOBAHHOTO BHIBOJA
BaJIOTHBIX CPEJICTB 32 TPAHUITY?

3. [ponry mpuBecTr Gonee MOAPOGHYIO apryMEHTALMIO TOTO, YTO HHXKEHEp
BBICTYNIACT ~ OJHOBPEMEHHO  JIMI[OM, BBINONHSIONIMM  (QYHKIHIO HMEHHO
NPEACTaBUTEIIS 3aKa3uMKa (CM. HOJIOXXeHHe 7, BRIHECEHHOe Ha 3auuTy, — cTp. 13
AMCCEPTAlMK), TAK KaK, M0 MHEHMIO OIIIIOHEHTA, COTMIaCHO GONBINMHCTBY IIpodopM
koHTpakTtoB FIDIC pons «Muxenepay» (aHri. Engineer) mpemnonaraeT BCe-TaKH
HOJHYI0 HE3aBHCUMOCTh OT CTOPOH BHEIIHESKOHOMHYECKOTO KOHTpPAKTa, Kak
BHEIITHETO OKCMEPTa-MeAWaTopa, [UId LeJIed YperylupoBaHUSA CIOPOB II0
TEXHHUYECKHM BOIIPOCAM B IIPOLIECCE pealli3allii IIPOEKTa CTPOUTENLCTBA.

3aaHHEIe BOIPOCH! HAIIPABJIEHbI HA YTOYHEHHE UAEH aBTOpa, TOSTOMY HOCST
JIMCKYCCHOHHBIM XapaKTep U He CHIDKAIOT BBICOKOTO YPOBHS HAYYHOM II€HHOCTH

JHACCEPTAINH.



Huccepraumro Monuenko Onsrv  BrnaguMupoBHBI cleAyeT MpPU3HATH
CaMOCTOATENbHO IOATOTOBICHHOM, I€leco0o0pa3Hol, 3aBepLICHHON Hay4HO-
KBaIU(UKaHOHHON paboroii. JlocTaToUHbIM TeopeTUUecKUuil ypoBeHb paboThI, ee
IIPaKTHYECKas 3HAYUMOCTh JAl0T OCHOBAHME YTBEPXKIATh, UTO IIPEACTaBIEHHAs K
3alUTe Auccepranys Ha TeMy «l'paxkmgaHcko-ipaBoBoe peryimpoBaHue B cdepe
MEXIYHAapOJHOM CTPOUTENBHON [eATebHOCTH» OTBEYaeT BCeM TpeOOBaHUAM
ITonoxeHust 0 NpUCYXACHUH YUEHBIX CTeneHel, yreepxaeHHoro [loctanopnenuneM
IIpaButensctBa Poccuiickoit ®enepamnmu ot 24 centsa6psa 2013 roga Ne 842, a taioke
o 2.1, 2.3, 2.4 Ilopsiika npUcy>XIeHUS YUCHOH CTEIIeH! KaHIuaaTa HayK, YUeHOH
CTENEHH JOoKTOpa Hayk B Pocculickoii akageMus HapOJHOTO XO3SiiCTBA H
rocyrapctBeHHod  ciayxOel  mpu  Ilpesunente  Poccmiickoit  Penepaiium,
yTBepKAeHHOoro  mpukasoM Pektopa  ®exepanbHOro  rocymapcTBEHHOrO
00pa30BaTeIBPHOIO yUpeKIEeHHs BbIcHIero oOpaszoBaHus «Poccuiickas axamemus
HApOJHOTO X03#CTBA ¥ rocyAapcTBeHHOU city k05l mpu [Ipe3unente Poccuiickoi
@enepamn» ot 7 nekabps 2021 roma Ne 02-1336, a aBTOp JHCCEPTAIIOHHOIO
uccienoBanus, MondyeHko Onbra BiaguMupoBHa, 3acCiTy’)KHBaeT IPHCBOEHHUS
YYEHOH CTEIIeHU KaHAU1aTa IOpUINIECKUX HAyK MO CIeIHanbHocTh 5.1.3 — YacTHo-

IIpaBOBbIE ([IUBUIMCTHYECKHE) HAYKH.

JIOKTOp FOpHAMYECKHX HaYK,

3aMecTHTEb TeHEPALHOrO JUPEKTOPa —

JIUPEKTOp 110 IIPABOBEIM BOIPOCAM K

KOPTIOPAaTUBHEIM OTHOILIEHHUSIM,

uieH ITpasne OBeTa MPEKTOPOB .~
' TN 7 A Cenosa YKanna UropesHa

E- i‘--. QERHE) "
T NABHWIF CNEWKARMCT NO
KAQPOBOMY ADOMUHUCTPUPOB,

OTAEn KAvPH

TouTossrit anpec: 115093, r. Mockea, yn. ITapnosekas, a. 7, ctp. 1
Ten. pab. +7 (495) 539-31-31; +7 (962) 996-46-40
Appec anexTpoHHO nodTtel: Zhanna.sedova@ELS5-energo.ru
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