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OT3bIB
4JICHA IMCCEP TALIMOHHOIO COBETA
Poccuiickoif akanemun Hap 0 {HOTO X035HCTRA 1 roCy1apCTBEHHOMH CITyKOBI
npu I1Ipesnnente Poccniickoit ®enepanun
Ha auccep Tanuro I'aneBoii Exatep mus! OsieroBHel
«PaMOYHBIi TOTOBOp B I'p a3KTAHCKOM npase Poccuny,
TP ENCTaBICHHYI0 Ha COUCKAaHUE yIEHOH CTENEHH KaHAHIATA FOP MIHIECKHIX HayK
Io cnenmainbHocTH 12.00.03 — «'paxnaHCcKoe p aBo; Ip ep HHAMATEITBCKOS
MPaBo; CEMEHHOE IIPaBO; MEXTYHAPOAHOE YACTHOE ITP ABOY

B Hactosmee Bpema npoBomuTCs — MacImTabHOE petopmipoBanue
I'PAXIAHCKOrO NpaBa, B CBA3M ¢ yeM ['paxmanckuii koxexce Poccutickoii Denepanun
HPCTCPIICH 3HATHTEILHOE KOMMYCCTBO M3MEHEHHUH 3a mocienuue rogsl. B 2009 rogy
Obuta paspaborana KoHNemums pasBuTHS —rpaxciaHcKoro 3aKOHOJIATeNILCTBA,
TIONIOXKEHHSA KOTOPOH I03Xke HAllId CBOE OTPAKEHHE B IIPOEKTE DenepansHOro
3aKkoHa No 47538-6 «O BHeCEHNM M3MEHEHHMIl B UACTH IEPBYIO, BTOPYIO, TPETHIO H
HeTBEPTYIO I'paxcranckoro xozmekca Poccniickoit Menepanuu, a Takke B OTIEIBHEIS
3aKOHOZATE/IBHBIC aKThl Poccuiickoi Deiepaliiin) U B HHBIX MIOCIEIYIOMIIX TIPOEKTax
3aKkOHOB. 8 Mapra 2015 roma Gsur mpumsT DegepaneHEini 3akon Ne 42-®3 «O
BHCCCHHMM M3MCHCHHH B 4YacTh INEpPBYK IpakgaHCKOro Kojekca Poccuiickoi
Denepanun», KOTOPBIA BBEJ CTATHIO 429. 1, IIOCBAICHHYIO PAMOYHOMY JOTOBODY.

BHesiperne KOHCTPYKIHH DaMOYHOTO JOroBopa B CHCTEMY IPaXIaHCKOIo
TIpaBa B IIEJIOM HMMCET IOJOXKHTENBHOC 3HAYCHHE, C YIETOM TOIO, YTO MOJOOHBIE
AOTOBOPBI B DPAa3sIMYHBIX ACNECKTaX MHCHONB30BAIMCh M paHEe, MOITOMY MOXKHO
OTMETHTH JOCTATOYHO OOJIBIIOE KOJIMYECTBO BOIIPOCOB, BO3HHKAIOIIHNX B JOKTPHHEC B
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[PaBOMPUMCHUTENLHOH IPAKTHKE OTHOCHTEIIBHO PAMOIHOTO JIOTOBOPA.

AKTyanpHOCT TeMbl HcclemoBaHus IameBoii  E.O. o0ycnoBieHa
mpoOneMaMu, CBA3aHHEIMA B IEPBYIO OYepedb C IPaBOBOH KBaJIH(pHUKALHEH
AIOTOBOpA KaK paMOYHOro, a TakkKe NPOOIEMaMy, BO3HHMKAIONINMH IIPHU
KBaJTH(QUKAHH 10TIOTHHTE/BHBIX COTIANICHHUIT, 3aKITI092eMBIX HA OCHOBAHHMU ¥ BO
HCIIOTHEHHE paMOYHOTO JOT0BOpa.

ABTOp TaKke TOBOPHT O TOM, YTO B HACTOSILEE BDeMS KOHCTP YKIUS
PaMOYHOTO 10TOBOPA LIHPOKO HCIIOJIE3Y €TCS B IP 3KAAHCKOM 0G0pOTe, HO MEXY
TEM TP ABHIIA O PaMOYHOM JIOTOBOPE, XapPAaKTEPHOM UL TP aX A2 HCKO-IPaBOBOT'0
PEryJIMpOBaHAA JKOHOMHYECKHX OTHOIUEHMH, HYKIAIOTCI B AajdbHeIeM
COBEp LICHCTBOBAHHHU. T0, B CBOIO 04€p €/1b, HO3BOIHT B yCIOBHAX HEYCTOMNY HBO
OKOHOMHKH 00ecneduTs 3(GHEKTHBHOCTL J0NTOCD OYHOTO COTpyAHHUYECTBA
YYaCTHUKOB I'p aXKIAHCKOT0 060POTa M Op FAHU3ALMH Y CTOHYHBBIX X035 HCTBEHHBIX
B3aHMOCBS3€H.

Huccepramus I'anesoit E. O. otBewaer napamMerpy Hay4YHOH HOBH3HEI,
IIOCKOJIBKY ABJIACTCA OJHHM H3 IICPBBIX MOHOIpa(UYECKHX HCCIEI0BAHMIA
NOCTPEPOPMEHHBIX  JJOTOBOPHBEIX KOHCTPYKIMIA BOOOIIE M KOHCTDYKIHMH
PaMO4HOIO J0r0BOpa B YaCTHOCTH.

I'anesa E.O. mpoBena uHTEpeCHBIH, TBOpYECKHMil aHANU3 3aTp OHYTOI
npOoOIEMATHKH, C Y4€TOM IO3HUMA IOKTPUHBI M NPAKTUKH [P UMEHEHHS
PaMO4HOIO I0r0BOpa.

B paboTe aBTOp NEMOHCTPHUPYET TEOP ETHYECKHE OAXOIB], O T/ HY AX0 K ECS
OPUI'HHAJIBHOCTBHO H HOBHSHOﬁ; IIOJIOKCHHA, BEIHOCHUMBIEC Ha 3alIuTy,
apryMEHTHPOBAHBI M OCTABJIAIOT HCKIIIOYUTENIBHO TOJI0KHUTEILHOE BIIEYATICHHUE.
BEIBOJBI, CH€NaHHBIE aBTOPOM B paGoTe, BKIIOYas MOJIOKEHS, BbIHECEHHBIE Ha
3aINTY, ABJIAOTCA IOTHYECKH 000 CHOBAHHBIMH U 3aCITYKHBAOT BEICOKOH OLIEHKH.

OueBHIHBIM JOCTOMHCTBOM pPaGOTHl SABIAETCS MOIBITKA OCMBICTEHHS
KOHIENTYalbHEIX BOIPOCOB Yepe3 aHAIH3 ONBITa 3apyOEXHBIX TOCYHapCTB.

Beinreykasannoe CBHIETENbCTBYET O TOM, 4To paboTa, 6e3 coMHeHns, 06aanaer
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BBICOKOH CTEIICHBIO aKTyaJIbHOCTH M HAYYHOH HOBH3HEL.

JIOCTOBEpHOCTE  OCHOBHBIX BBIBOZOB M IIOJIOXEHHH JHCCEpTALMU
obecrieyeHa COMHMIHON TEOPETHYECKOM, HOPMATHBHOMN M SMIMPHUEcKoil 6a30ii,
NPUMCHCHHEM aBTOPOM COOTBETCTBYIOIIMX JUCCEPTAIMOHHONW paboTe METOIOB
Hay9HOTO MO3HAHMS], IITMPOKHM HCIIOJIb30BaHHEM B Ka4ECTBE TEOPETHUECKOH M
MECTOJJ0JIOTHYECKOH OCHOBBI AMCCEPTALMOHHOM PabOTH MAaTEpHAIOB HAYYHBIX
M3BICKaHHI M TPY/0B OTEYECTBEHHBIX U 3aP Y GEXKHBIX ABTOPOB, HCIIONIB30BAHHEM B
pabore nocmeaHMX IyONMHKAUMd B MEPHOJMUECKMX H3IAHHAX, AHAIH3OM M
0000MEeHHeM 3HAYUTENBHOTO O0BEMa MATEpPUANOB IPaBOIP HMEHHTENBHOMN
NP aKTHKH ITO BOIIP 0CaM HUCCIIENYEeMOM TEMEI.

Jlorn4ecku BHICTpOEHHAS CTPYKTYpa JUCCEPTAIMOHHOTO HMCCIEOBAHMS,
[P EACTaBICHHBIA aBTOPOM IOAXO0J] K M3I0KEHHIO MaTepuana, 000CHOBAaHHOCTE
CY)K/IEHHH, CIOCOOCTBOBANM PELICHHIO IMOCTABIEHHBIX 3a4ad M 00ECHeYHIn
II0JTHOC ¥ IIOCJIEAOBATEIBHOC P A3BUTHE HCCIEA0BAHUS, 8 TAKKE 3aKOHOMEPHOCTE M
AOCTOBEP HOCTb IOy YECHHBIX II0 €0 HTOraM p €3YJIBTaTOB. YKa3aHHOE II03BONAET
caemaTe BBIBOA O TOM, 4YTO JaucceprampoHHoe ucciuenoBanue E.O. [Mamepoii,
Oeccriop HO, 061a7aeT HAYIHOM 3HAYUMOCTBIO.

B paGore aBTop OonpIIOE BHUMAHHE YAEIAET OIpEAEIEHHUIO IpaBOBOIL
IIP MP OJ1bI paMOYHOT'0 IOT0BOPA, aHAIU3Y ACHCTBYIOMIEro 3aKOHOAaTEIbCTBA Ha
IpeIMeT HaJIUYUS B HEM NPOOENOB, a TAaKXKe MOHCKY DPEIIEHUS CIIOKHMBIIUXCS
3aKOHOOATCIBHEIX npoﬁneM. TaK, HalpHUMEp, JUCCEPTAHT ACIACT BbIBOJ O TOM,
YTO HEYETKOCTh OopMyIHpOBKH CT. 429.1 I'paxmanckoro xomekca Poccuiickoii
Qezepanun U CMELICHHE B JACPHHUIMM 3TOH CTAaTbH IMOHATHH «PaMOYHBIH
JIOTOBOP» M «IOTOBOP € OTKPHITHIMH YCIOBHAMH» IIOPOXIA€T HEACHOCTD
COJIEp JKAHUA P aMOYHOTO JOTOBOPA M HEKOP P EKTHYIO NP ABOBYIO KBAJIH(DUKAIIUIO.
E.O.T"aneBa mpUXOIUT K BEIBOAY, YTO JUIS YCTP aHEHHS TAKOM HEOIIP €IEJIEHHO CTH
M YTOYHEHHS COZEPKaHHs JaHHBIX 0T OBOPHBIX KOHCTP YKIMI HEOOX0MMO OBII0
BBECTH [IBE CAMOCTOSITEIBHBIE CTATHH, KOTOPBIE PEryJIHPOBaTH ObI OTHOIIEHHA,

BBITCKAOIIHE U3 3TUX AOT'OBOPOB (CTP. 56).



ABTOpOM NPOBEJEHO MHOTOACHEKTHOE CPAaBHHTEIBHOE HCCIEIOBAHNE
COOTHOIIECHHA PaMOYHOr0 XOTOBOPA U pPAAa MHBIX JOTOBOPHBIX KOHCTD YKIHIA B
POCCHICKOM ¥ 3ap YOKHOM 3aKOHOJATENBCTBE; ONMIHUOHHOTO JIOTOBOpa, ONMLMOHA
Ha 3aKITI0YEHHE JOr0BOpa, aOHEHTCKOTO 10T0BOPA, IP €BAPUTENBHOIO JOTOBOPA
(c. 35-49).

CTOMT MONOKMTENEHO OLEHUTh ABTOPCKHE HAyYHBIE OIIpeeNeHHS
PaMOYHOTO JOrOBOPA U JOTOBOPaA C OTKP BITHIMH Y CJIOBHSMH, COOTBETCTBY FOIIHE U
JIOTMYCCKIM TPEOOBAaHMAM K ONPEACHCHWIM, ¥ NPUHIMIAM IOPUIUIECKOH
TeXHUKU (1mojioxkeHne Ne3). OGOCHOBaHA NPHHIMINATILHO HOBAS IO3MIMSI O
HEOOXOAMMOCTH BBIICICHHA JBYX XapaKTEPHBIX (THIIMYECKHX) MPH3HAKOB
PaMOYHOr0 J0roBopa, a MMEHHO NpPH3HAKa JBOMHOIO BOJICU3BABICHHS H
crenupuIecKO LEMH CO3aTh CTAHAPTH3UPOBAHHBIE P AMKH 1715t JOPMUPOBAHHS
Oyaymux noroBopos (mosnoxenne Ne 2). CTpemieHue 06GHAPY)KUTh CHEH(UKY
PaMOYHOr0 [0TOBOpPA IO3BOJWIO BBIABUTH U JaTh XapaKTEPHCTUKY
0043aTeNBECTBAM C  HOJIOKHUTEIBHBIM COJAEPIKAHHEM M 00S3aTENBCTBAM C
OTPHIATETBHEIM COAEPxKAHUEM (ITOn0KeHHE Neb).

[IpencraBnennyio paboTy XapakTepu3yeT BHYTpPEHHEE €IMHCTBO,
JIOTHYHOCTh ¥ IOCIEI0BATENLHOCTD M3JI0KEHUS Te3UCOB. JluccepTaiys COCTOUT
U3 BBE/ICHUSA, IBYX I71aB, BKIIIOYAIOIIMX CeMb Nap arpadoB, 00beMHEHHBIX 0011 e
KoHHenuued. PaboTa M3I10K€HA I'PAMOTHBIM, CTHJIMCTMYECKU BHIBEDEHHBIM U
HIOHATHBIM SI36IKOM.

Pe3ynpTaThl MCCIEIOBaHMS YKAa3BIBAIOT HA JOCTATOYHYIO CTEHeHb
OOOCHOBAHHOCTH HAay4YHBIX IIOJIOXXCHMH, BBIBOJOB M PEKOMEHIAUMH IO
COBEPIIIEHCTBOBAHMIO NEHMCTBYIOIIEr0 3aKOHOAATENBCTBA, COPMYIHP OBAHHEIX
couckareneM. PaboTa HamucaHa Ha BEICOKOM TEOP ETHYECKOM VP OBHE, COMEP KHUT
COBOKYITHOCTE HOBBIX HAYYHBIX HOJIO)KCHPIﬁ, KOTOPBIC YKa3bIBAKOT Ha JTHYHEIN
BKIaJ aBTOopa B Hayky. IIpoBeneHHoe ucclenoBaHHe OTIHMYAET KaYeCTBEHHAS
npopaboTKa paccMaTpHUBAaeMBIX BONPOCOB IO BEIOpaHHOH mpoGieMaTHKe.

JlOCTOBEPHOCTh MOJIYYEHHBIX Hay4YHBIX IIOJIOXKEHHI oOecrevyeHa IpMMEHEHHEM
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pasIMYHbIX OONIEHAY4HBIX M YaCTHOHAYYHBIX METOJOB MCCIENOBAHHSA, YTO
NO3BOJIMIIO  COMCKATENI0 MPAaBMIBHO OLECHUTH H3yYaeMOe€ SBJICHHE U
3aKOHOMEPHOCTH €T'0 P a3BUTHH.

Teopernyeckasd 3HAYMMOCTb HCCIEIOBAHHA COCTOMT B TOM, 4TO
AHUCCCPTAlMA ABIACTCA BKIALOM B Pa3paboTKy TEOPETHYECKOr0 IOHMMAHHUA
HHCTHTyTa PaMOYHOTO JOTOBOpPa, CHOpMYJIHpOBAaHHEIE aBTOPOM MOJIOKEHU,
aZICKBATHBIC ~ COBPEMEHHBIM  YCIOBHAM  pasBUTHA  3aKOHO/ATENbCTBA,
OPHCHTHPOBAHBI HA P a3BUTHE HAYYHBIX 3HAHKH O IIP UP OZI€ P aMOYHOIr'0 JOr0BOPA.

IIpaKkTHieckas 3HAYUMOCTb TUCCEP TALMOHHOTO HCCIIEN0BAHMUS 3aKTI0YaCTCS
B BO3MOXXHOCTH HCTIOJIB30BaHHA I10JI0KEHHH, C)OpMyITUpOBAaHHBEIX B paboTe, B
CyneOHO# NpakTHKe NIpPH KBaTHOUKAUMH BO3HUKAIONIMX MEXIY CTOPOHAMH
OTHOLIEHHM.

Anp o6arus p e3yIbTaTOB TUCCEP TAIMOHHOTO MCCIEN0BAHMS OCYIECTBIIeHA
Ha MHOT'OYHCIICHHBIX HAYYHBIX MEP ONPUATHAX. OCHOBHBIE HIIECH U TEOP ETUY ECKHUE
TI0JIOXKCHHSA aBTOpa OIyOJIMKOBAaHbI B ABEHAIUATH paboTax, AT U3 KOTOPHIX B
PEUCH3UPYEMBIX  HAaY4YHBIX  M3JaHMAX, PEKOMEHIOBAaHHEIX  BrIcmiel
aTTeCTALMOHHOM KOMMCCHE mnpH MuHucrepctee 00pa3oBaHHMA M HAYKH
Poccuiickoit @enep anun.

BMmecte ¢ TeM, kak u J000e CEpLE3HOE HAYYHOE WHCCIEIOBAHME,
nucceptaiusa I'amepoii E.O. He nMmeHa HEKOTOPBIX MHMCKYCCHOHHBIX H
HeOeccIop HEIX MapaMeTpoB.

1. ABTOp aKkTHBHO HCIOJIB3yEeT B paboTe TEPMHH <«JOIOJHHUTEIbHBIE

0053aTeNBCTBAY, B YACTHOCTH, B KOHTEKCTE JU(dEp EHIMAIMI OCHOBHBIX
M JONOJHHUTENBHBIX O0S3aTENBCTB, IOPOXKIAEMBIX PaMOYHBIM
J0OroBOPOM. B CBA3M ¢ 5TUM BO3HHKaeT BOIPOC — KAKOBO aBTOPCKOE
OTHOLIEHWE K YCTOSABIIEMYCS B LMBIWIKUCTUKE HCIOJIB30BAaHUIO B
Ka4yecTBe CHHOHUMHYHEIX ITOHITHHI «JIOIIOJTHHUTCIIEHEBIC 00s13aTeNBCTBAY
U «aKLEeCCOp HbIE 003aTenbCcTBa» ?

2. Hyxnaercs B yTOYHEHHUH BOIIP OC — KAKOBEI BO3MOYKHOCTH, IIP ENATCTBHS
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M TEPCIOCKTHBBl MPUMEHCHHS PaMOYHOIO JO0roBopa B MPOLECCE
Iy OJTHYHBIX 3aKYTIOK B PD?

3. Hac. 59 quccepTaiuu aBTop Ienaer BEIBOJ O TOM, YTO B CHITY IIPaBOBOH
IIP ¥P OJ(BI p AaMOYHOT'0 JOTOBOPA ITP €ATI0JIAraeTcs ero 0€3B03ME3IHOCTD; B
CBSI3U C 3TMM BO3HHKAET BOIIPOC — BO3MOXKHO JIH, 0 MHEHHIO aBTOpa,
KOHCTPYHP OBaHHC BO3ME3JHOI0 PaMOYHOIO IOrOBOpa, HalpHUMEpP, B
CHTYallUsX, KOI/1a OJHH U3 €T0 CyOBEKTOB HACTOJIBEKO 3aHHTEP €COBAH B
OpraHM3alMy XO3JHCTBEHHBIX CBA3€H, YTO TrOTOB 3aIUIaTUTh 3a
3aKIIF0YEHHE PaMOYHOr0 JOroBopa?

4. Paccmatpusas B naparpacde 2.1 npeqMer paMoYHOTO JOTOBOPa, aBTOP
YIOMHMHAET O BO3MOXHOH HEMMYILECTBEHHOM COCTaBISAIONIEH ero,
OJTHAKO, YXOJUT OT OTBETA HA BONPOC: KOPPEKTHO JH YTBEPKIACHHE O
TOM, YTO NP €IMETOB P aMOYHOI'0 JOr0BOPa B YaCTHOCTH (4, BO3MOXKHO, H
OpraHHU3aI[HOHHOrO JOT0BOPA B LIEIOM) SIBJIAFOTCS JIMYHBIE O THOIIEHH,
4TO IIpEACTAaBIsAET COO0H HCKIIOUEHHE M3 KIaCCHYECKOrO NMOAXOAA K
TP €AMETY I'p a’KAAHCKOTO IIp aBa’?

5. Hyxnaercs B yYTOYHEHHH BONPOC — KaKOBa MO3ULMSA aBTOPa
OTHOCHMTEILHO JOMYyCTUMOCTH IIPUMEHEHHS TaKOd Mephl, Kak

TP HHY AUTEIBHOE HCIIOJIHEHUE PaMOYHOI0 I0roBopa’?

ITocraBneHHBIE BONPOCH], KaK CIeIyeT U3 UX COJEepKaHUI, 00YCIOBICHLI
MUCKYCCHOHHBIM XapakKTepOM HCCIEI0BaHHBIX B paboTe mpoOeM IIpaBOBOIO
peryIupoBaHUs paMOYHOr0 JOr0BOpa, X HA B KOEM CIIy4ae HE BIUAIOT Ha 001 Y10
BBICOKYHO OIICHKY JTHCCEP TaLIHOHHOTO HCCIIEA0BAHUS.

Brisoa: [luccep ranus I'anepoit Exatep nns! OneroBHs! «PaMouHEIH TOTOBOP
B I'pa)kK1aHCKOM ITp aBe Poccum» sABIIsSeTCs HayYHO-KBATU(UKAIMOHHOH paboToid, B
KOTOpOM COJIEPIKHUTCA PpELICHHEe 3a4adH, HMEIoLIed Ba)kKHOe 3HaueHHe IS

Pa3BUTUs IOPUINYECKOH HAYKH U NPAKTHKH, YTO COOTBETCTBYET TPeOOBAHUAM
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Iopsinka NPHUCYXKOCHHA YYEHOH CTENEeHHM KaHAWOATa HAyK, YYCHOM CTEHCHU
ROKTOpa HayK B POCCHIICKOH akaeMHUH Hap O THOTO X03sACTBA M FOCY JaPCTBEHHOM
ciyx06b1 npu [Ipesunente Poccuiickoit Pexepanuu, yTBEpKIEHHOTO PHUKA30M
pexropa OI'BOY BO «Poccmiickas axagemMus HapOZHOTO XO34ilCTBA M
rocynap creeHHoi ciyxO0s1 npu IIpesunente Poccuiickoit ®@enepamum» ot 20
ceHTI0ps 2019 roma Ne 02-1049, a I'aneBa Exatepuna OerosHa 3aciyKHBaer
IPUCY>KACHUSA €l Yy4YeHOM CTeleHH KaHAWAATa MOPUAWYECKHX HAYK II0
cieranbHOCTH 12.00.03 — «"paxaanckoe np aBo; Ip €M UHUMATENBCKOE IIP aBO;

CEeMEHHOE IIP aBO; MEXTYHAPOIHOE YaCTHOE [P aBOY.

Unen guccepraunonsoro cosera PAHXuI'C,

JOKTOD I0p MAMYECKHX HAYK, IIp odeccop,

npodeccop kadeap bl Ip AKTAHCKOTO IIp aBa U

nponecca FOpuauyeckoro pakynsrera um. M. M. Criepanckoro
WHCcTUTyTa paBa M HAIIMOHAIBHOM 6€30MaCHOCTH

®I'bOY BO «Poccuiickas akageMus Hap OIHOIO

X034HCTBA M TOCY JapCTBEHHOH CITy:KOBI Ip 1

IIpe3unenre Poccuiickoit demep anpmy»
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