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OT3bIB
Ha ucceprauuio ['aneBoit Exarepunbr OneroBHsI
«PamMouHBIi 10rOBOp B rpaXkaanckoM npase Poccumy,
NPEACTABIICHHON HA COUCKAHHME YYEHOU CTEIIEHH KaHIuAaTa JOPUIHYECKUX HAyK
no cnerpanbHocTH 12.00.03 — «I'paxaaHckoe 1paso; MpeapHHHMATEIbCKOE MPaBo;
CEMEHHOE NPABO; MEXKAYHAPOJHOE YACTHOE IIPABO».

Jluccepranponnoe  uccnemoBanue E.O. TaHeBOM NOCBAIEHO AaKTyalbHOH H
MAaJIOMCCIIEAOBAHHOM B IIPABOBOM HAYKE TEME, CBS3aHHOM C UCIOJIb30BAHHUEM B IPAXKIAHCKOM
000pOTE KOHCTPYKIMM PAaMOYHOrO JOroBOpa. BmioTe OO0 HACTOSAIIETO BPEMEHH B
POCCHMCKOM  TNPAaBOBOM  JOKTPUHE OTCYTCTBYIOT CIELMAJbHBIE HAy4yHbIE  TPYHB,
NOCBAIIEHHBIE  JAHHOM  NpoOJIEMAaTHKE, YTO  JETEPMHHHPOBAJIO  HAIPABJICHUE
KCCIIEI0OBATEBCKOTO HHTEPEca aBTopa. COBPEMEHHOE COCTOSIHHE MPABOBOIO PErYJIMPOBAHHUS
PaMOYHOIO JOrOBOPAa CBHJETEIbCTBYET O CYIIECTBOBAHHU OIPEICIIEHHBIX IPOOIIEM,
CBA3AHHBIX C HEOIPABJAHHBIM OTOXIECCTBJIECHHEM PAaMOYHOIO JOrOBOpa H JOroBOpa C
OTKPBITBIMH YCIIOBHAMHM, a TaKkK€ HHBIMH CIy4YasMHU HENPAaBUIBHOW KBaTH(PHKALMK
PaMOYHBIX JOTOBOPOB. DTO BO MHOTOM OOYCJIOBIIMBAET HU3KUH YPOBEHb 3(PPEKTHBHOCTH
PEryJIMpOBaHUs OTHOIIEHMM CTOPOH PaMOYHBIM J0roBopoM. HecoBepmeHcTBO mpaBoBOro
PEryJIMpOBaHHA B JAHHOHM C(pepe HE B MOCIEAHIO OYEPEdb NMPEAONPEAEIEHO OTCYTCTBHEM
€IUHOTO KOHUENTYaJIbHOIO IMOHMMAHUS TOHATHA W TPHU3HAKOB, JOCTATOYHBIX IS
UIEHTU(HUKALMH OTOBOPA B KAYECTBE PAMOYHOTO.

B cBeTe H310:eHHOTO MPOOIeMaTHKa, H30paHHAs B KAYECTBE TEMBI JUCCEPTALMOHHOTO
HCCIIEI0OBAHMs, SIBJICTCS aKTYalIbHOM U 3HAYMMOM KakK JJIsl TEOPHU IPAXKAAHCKOTO MPaBa, Tak
U I IPABOIIDUMEHHUTEIILHON MPAKTHKHU.

Hay4HAas HOBH3HA JUCCEPTALIMOHHOTO HCCIIEAOBAHUSA MPOSABIIETCS B TOM, YTO paboTa
NPEICTABIAET COOOM MEPBOE KOMILICKCHOE HAYYHOE HCCIIEAOBAHME AKTYaJbHBIX IPOOIEM,
CBSI3aHHBIX C IPABOBBIM PETYJIHPOBAHUEM PAMOYHOIO JOTOBOPA B POCCHMCKOM IDAXJTAHCKOM
mpase. B juccepraumonHo paboTe onpeneneHa CreuM(UKa TPaxkIaHCKO-IPaBOBOTO

PETYIUPOBAHKS OTHOIIEHHM, BBHITEKAIOIIMX M3 PAMOYHBIX JOTOBOPOB, C(HOPMYIUPOBAHO



YETKOE MOHMMAHUE MNPABOBOM NPUPOABI JAHHOM TNPABOBOW KOHCTPYKIHH, MPOM3BEIEHO
Pa3rpaHUYCHUE PAMOYHOIO JOTOBOPA M CMEXHBIX JOTOBOPHBIX KOHCTPYKIMM, BBIIBJIEHBI
CYIIECTBEHHBIE YCIOBHA PAMOYHBIX JOrOBOPOB, ONPEAEICH MOMEHT 3aKIIIOYEHUS PAMOYHOTO
JIOrOBOPA, IMPOAHATUZUPOBAHBI OCOOEHHOCTH OTBETCTBEHHOCTH CTOPOH 3a HEHCIOJHEHHE
WM HCHA4JJICKAIEE HUCIOJIHEHHE JIAHHOTO JOTrOBOpa, pa3pabOTaHbl  KOHKPETHBIE
MPEATIOMKEHUS 110 COBEPLIEHCTBOBAHUIO JEUCTBYIOIIETO 3aKOHOAATEIbCTBA.

Ba)xHO 0TMETUTH OOIIYI0 CTPYKTYPHPOBAHHOCTH, JIOTHYHOCTD M IOCJIEA0BATEILHOCTD
pabOTHI: OTPAKEHB! UCTOPUS PA3BUTHS 3aKOHOAATENHCTBA B UCCIEAYEMOM cdepe, MoKa3aHo
ry0OKOE 3HAHME CYNIECTBYIOIMX TEOPETHYECKUX KOHLIETILMH, NMPEIOKEHHBIE BHIBOIBI HE
BCTYNalOT B IPOTHUBOPEYUE APYr C APYrOM M CYIIECTBYIOLIMMH OCHOBaMH IIPAaBOBOIO
PETrYJIHPOBAHHMS JOIOBOPHBIX OTHOIIEHHH.

Jluccepranust COEPXKMT [BE IJIaBbl. B mepBOM TIJIaBe AMUCCEPTAHT pPACCMATPHBACT
BOITPOCHI MIPABOBOK IPHPOJIBI, CTAHOBJIEHHS U Pa3BUTHA PAMOYHOIO JOroBopa B PoccHiCKOM
Qenepan ¥ 3@ TPAaHHUIEH, a TAKXKE MMOJHUMAET MPOOJEMbI OTIPAHUYECHHUS PAMOYHOTO
JOTOBOPa OT CMEXKHBIX JOTOBOPHBIX KOHCTPYKIHUH.

Bropas rnmaBa HocuT HasBanue «CopepikaHME PaMOYHOrO JoroBopa. JluHaMmuka
OTHOIIEHWH CTOPOH, OCHOBAHHBIX Ha pamMoO4yHOM jgorosope». B mannoi rmase E.O. ['aneBa
paccMaTPUBAET COJAEPIKAHHUE PAMOYHOIO AOTOBOpA, IPOLECC 3aKIIOYEHHS, U3MEHEHHUSA U
MPEKPAIIEHHs PAMOYHOTO JOr0BOPA, a TAKXKE MPOOJIEMBI OTBETCTBEHHOCTH 32 HEHCITOJTHEHHE
WJTH HEHAIJIE)KAIEE UCIIOTHEHUE PAMOYHOIO JOTOBOpA.

B mpouecce wuccmenoanus E.O. T'aneBa w3yuuna 3HAUUTENGHBIH 00BEM
MHOTI'GIUIAHOBOM 3MITHPUYECKOH 0a3bl IO HCCIEAYEMOH MPOOIEMATHKE, KOTOPYRO COCTABHMIIH
HOPMATHUBHBIE NPasoBble aKkThl Poccuiickor Denepanuy M 3apyOeKHBIX CTPaH, MaTEPUAIIBI
CyA€OHOHM MPAKTHKH POCCUUCKHMX CYJIO0B H HAIIMOHAJIbHBIX CYNOB HHOCTPAHHBIX T'OCYHAapCTB.
[To uToram nposeaeHHOro uccaenosanua E.O. ['aneBa npencTaBuia psj 3HAYMMBIX HAy4YHBIX
HOJIOXKEHHUH, B YUCIIE KOTOPBIX aBTOPCKOE OINPEAEIIEHHE PAMOYHOTO JOTOBOPA U JIOTOBOpA C
OTKDHITHIMH YCJIOBHUSIMH, BBIABJIIEHUE M PACKPHITHE IPU3HAKOB PaMOYHOIO JOTOBOPA,
OTIPAaHHYEHHE PAMOYHOIO JOrOBOPA OT CMEXHBIX JOTOBOPHBIX KOHCTPYKLIMH, BBIABIIEHUE B
COJCPIKAHUM PAMOYHOTO 00S3aTENILCTBA OCHOBHBIX M JOTIOJTHUTENIBHBIX 00A3aTENbCTB, CPEIH
JIONIOJIHUTENBHBIX — C IIOJOXKHUTEIbHBIM M OTPULATEIBHBIM COJCPIKAHHEM, a TaKXKe
NPEAMECTBYIOMUX 00I3aTEIHCTB.

HecoMHEHHBIM OCTOMHCTBOM M NPAKTHYECKOM IEHHOCTBIO JUCCEPTALMOHHOIO



UCCJICAOBAHUA ABJIAKOTCA KOHKPCTHBIC NPCIOKCHHA I10 COBCPLICHCTBOBAHHIO

NEUCTBYIOIIET0 POCCHUCKOrO 3aKOHOAATENbCTBA. Cle/laHHbIE B AUCCEPTALIMU BBIBOIbI MOTYT
HCIIOIB30BATHCA B HOPMOTBOPUYECKOH H MPABONPUMEHHUTEIBHOH JEATEIBHOCTH.

Teoperrueckue mMONOXKEHUA JUCCEPTALMOHHOIO HCCIIEIOBAHUSA OCHOBBIBAIOTCS Ha
AHAJTM3€ CYIIECTBYIOIUX MOAXO0/I0B B TPYAaX U HAYUHBIX U3BICKAHUAX BEAYIIMX POCCUMCKHX
M 3apyOeXHBIX  Y4YEHBIX B  OOJNACTH  TPaXJAHCKOTO,  KOMMEPYECKOIO  H
MPEANPUHUMATENBCKOTO MIPAaBa U COTIACYIOTCS ¢ OCHOBHBIMHU HMEAMH OITy OJTMKOBAHHBIX I10
JIAHHOU TpoOJIEMaTHKE PadoT.

Cnemyer oTMeTHTbH, 4TO muccepramus [ aneBoi Exarepunbsl OleroBHsl Ha TEMY
«PamMOYHBII JOrOBOp B TpaXJAaHCKOM TmpaBe Poccumwy SABIAETCS CaMOCTOSTEIBHO
BBITIOJIHEHHOM, 3aKOHYEHHOH HAY4HO-UCCJIEI0BATEIHCKOM paboToi, KOTOpas
XapaKTEPU3yeTCsl BHYTPEHHHM €IUHCTBOM, COJEPIKHT HOBBIE HAy4yHbIE PE3YJIbTaThl U
TIOJI0’KEHUS, BBIIBUTAEMbIE ISl MyONUYHON 3amuThl. JI0CTOBEPHOCTh BEIHOCHMBIX aBTOPOM
Ha 3alUTy HAy4YHBIX TIOJOXKEHUM, BBIBOJOB M MPELIOKEHUH, CcHOpPMYITMPOBAHHBIX B
muccepranuy, OGOCHOBaHA  OOIIMPHOM  OMIIMPHYECKOM W TEOPETHYECKOM  0a30H
UCCJIEIOBAHU.

ABTOpPOM NPOBEICHA arpo0ays Pe3yabTaTOB UCCIEAOBAHUSA. ONYOIIMKOBAHO 5 CTATEU
B JKypHaynax u3 nepeuns BAK, npumATO yyacTHe B MHOTOYHMCIIEHHBIX HAYYHBIX U HAy4YHO-
NPAKTUIECKUX MEPOIPUATHSAX.

BMmecTe ¢ TeM IpeACTaBIsAeTCS BOSMOMHBIM CENIATh HECKOIBKO 3aMEYaHWH K padoTe:

1. B jgucceprauuMu [JaHO aBTOPCKOE ONPENENEHME PAMOYHOTO [JOroBOpa Kak
COIJIAIICHUA,  YCTAHABJIMBAIOUIEr0  PEXHM  JTOITOCPOYHBIX  OTHOIIEHHH  CTOPOH,
OXBATHIBAIOILEr0 HAaWOOJee OOIHE YCIOBUS COBEPIICHUS JEHCTBHM BO HCIIOJTHEHHE
BO3HUKAIOIMX  00A3aTENbCTB,  IPEAYCMATPHUBAIOMIET0  HEOOXOAUMOCTH  MOBTOPHOTO
COTJIACOBAHHUS BOJb CTOPOH IO COAEPMKAHMIO APYTHX JOrOBOPOB (0O IEpeaavye MMYINECTBA,
BBIIIOJIHEHHMH PA0OT MITH OKa3aHUM yciyr) (nmonoxenue Ne3). B atoit cBsi3u mpemiaraercs Ha
3aIIHUTE YTOYHHUTDH MO3HLMIO aBTOPA O TOM, KaKOE€ 3HAYEHHUE B JAHHOM ONPEACICHUH UMEET
TEPMHUH «PEXUM» !

2. Ha ctpanuue 145 nucceprauuu aBTOpP OTMEYAET, YTO «HE BCE PAMOYHBIE JOTOBOPHI
COIEPXKAT TIOJIOXKEHHA, KOTOPBIE HAMPIMYK0 OOS3BIBAIOT OJHY W3 CTOPOH HIM O0OOHX
MAPTHEPOB 3aKIIOYHTH AOTOBOPHI HA OCHOBAHHWH W BO HMCIIOJHEHHE OCHOBHOTO J0rosopa. B

OTCYTCTBUE TAKHUX IIOJIOKEHUH HEHUCIIOJIHEHHUE, BhIPAXKAIOMIEECSI B HE3AKIHOUECHUH 1OTOBOPOB,



HE SBIETCA NPABOHAPYLIEHUEM». BO3HMKAET 3aKOHOMEPHBIH BOMPOC: KAKHE IOCIEICTBHUS

HACTYTAT B CTy4ac HE3AKIHOYCHUA CTOPOHAMH JI0r0OBOPOB HA OCHOBAHWH U BO UCIIOJTHCHHE
paMOYHOTO I0roBopa’

Vka3zaHEble 3aMeyaHHs B OOJIBINEM CTENEeHH OOYCJIOBJIEHBI IUCKYCCHOHHBIM
XapakTepoM O0O3HAYEHHBIX B PabOTE MpOOIEM IMPaBOBOIO DPErYJIMPOBAHMA OTHOIIECHHH,
BBITEKAIONIMX M3 PAMOYHBIX JIOTOBOPOB, W HE BIUAIOT Ha OOIIYIO IOJOXKHUTEIBHYIO OLIEHKY
JHCCEPTALIMOHHOTO MUCCIIEIOBAHU.

Hucceprauus ['aneBont Exatepunsr OneroBHbl «PamMoOuyHBIM AOrOBOP B IPaXKJIaHCKOM
npaBe Poccum» sABIAETCS HAy4YHO-KBATH(UKAIMOHHOH pabOTOM, B KOTOPOM COMEPKHUTCS
pELICHHE 3aJa4d, HMEIONIEH BaXKHOE 3HAYCHHE JUI1 PAa3BUTHA IOPUIHMYECKOH HAYKH H
IipAKTHKH, YTO COOTBETCTBYET TpeOoBaHWAM IlopsAaka NPUCYXKIEHHS YYEHOM CTENEHH
KaHJuAaTa HayK, YYEHOM CTENEHHM NOKTOpa Hayk B POCCHMCKOM akageMHH HapOIHOIO
XO35MCTBA W TrocymapcTBeHHOW cmykObl mpu Ilpesunente Poccuiickonn dDenepaimu,
yTBepxkAcHHOro mpukazom pekropa DPI'bOY BO «Poccuiickas akagemMuss HapOIHOIO
XO3MCTBA U TOCyaapcTBEHHOM ciyxObl npu Ilpesunente Poccuiickoit @enepanmm» ot 20
cenTa0psa 2019 roma Ne 02-1049, a "'aneBa Exarepunia OreroBHa 3acity>KHBaeT MPUCYKACHHUS
€M YYEHOM CTENEHU KaHAWAATAa KOPUIMYECKUX HayK 0o creumanmpHocT 12.00.03 -

«'paxxgaHckoe IpaBo; MPEANPUHUMATEIBCKOE IIPABO; CEMEMHOE IIPABO; MEXAYHAPOIHOE

YaCTHOC IIpaBoO».

ITpodeccop kadeaprr MpeAIPUHUMATEIBCKOTO IpaBa
®BI'BOY BO «MOCKOBCKHH IOCYIapCTBEHHBIH/
yHuUBepcuTeT uMeHH M.B. JIomoHOoCOBa»

1.10.H., podeccop C.A. Kapenmuna
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