B Juccepramuonnsiii coper ®I'6OY BO
«Poccuiickas aKazgeMus HapOIHOI0
XO0351CTBa U FOCYJTApCTBEHHOM CITYKObI IIpH
ITpesunente Poccuiickoit @enepanyn»
119571, I. Mockaa, IPOCIIEKT
Bepnaackoro, 1.82

OT3bIB
4JIeHa TACCePTallMOHHOTO coBeTa Poccuiickoil akaneMun HapoJIHOrO X03siicTBa
H TrocynapCTBeHHOM ciyxObl mpu IIpesmnente Poccuiickoii ®Penepanuu Ha
auccepranuio benpocosa BnagucnaBa Dpyaprosuya «Ilonmpa3zymeBaemsie
YCIJIOBHSI TOr0BOpa Kak ()opMa BOCIIOJIHEHUSI BOJIH CTOPOHY, IIpEICTaBICHHYIO Ha
COMCKaHHE YYEHOW CTENEeHH KaHAMAATa IOPUANYECKUX HAyK IO CHEI[HATbHOCTH
5.1.3. YacTHO-TIpaBOBbIE (LIMBIIMCTHYECKHE) HAYKH

Huccepramus beapocoBa Bnagucnasa DayapmoBuua IOATOTOBIEHA Ha
aKkTyanpHylo TeMmy. Couckarenr B CBoeii pa6oTe apryMeHTHPOBaHHOTO
OOOCHOBHIBA€T ~AaKTyalbHOCTh HW30paHHONW IIPOGIEMATHKHA WCCIIENOBAHHS B
TEOPETUIECKOM, IIPaBONIPUMEHUTENBHOM U MPUKIIAJIHOM acliekTe. B Heo6xoaumoit
CTelIeHd  OOOCHOBAaHHBIMH  BHISTCS  CTENEHb = pa3pabOTaHHOCTH  TEMSI,
oIpe/ieJICHHbIE aBTOPOM OOBEKT, MPEAMET U IieJIb UCCISA0BaHMS.

IloctaBneHHas B jauccepTanuy ImpoGieMa HEeNOCTaTOYHOCTH IIPAaBOBOTIO
PeryIMpoBaHysl, HAIPaBICHHOTO Ha y4Y€T BOJIH CTOPOH B OTCYTCTBHE IIPUMEHHMBIX
AOTOBOPHBIX YCIIOBH, HME€ET 3HAa4€HHE HE TOJNBKO I JOKTPHHAIBHOM
npopaboTK¥, HO M MMeeT H3BeCTHYIO CTENeHb NpPAaKTUYECKOH 3HAYMMOCTH,
HanpuMep Ui 3HAYMTENIbHOr0 00beMa IpakIaHCKO-IIPaBOBEIX CropoB. HecMmotps
Ha TO, YTO aBTOPOM HAaIPAMYIO pacCMaTpUBAETCI MEXAHW3M TMIIOTETHUECKOM BOJIH
B KOHTEKCTE OXPaHHUTENbHON (YHKIMH rPaXKIAaHCKOTO MpaBa, chopMyIHpOBaHHBIE
BBIBOJIBI 3HAYUMBI U [Vl PETYJIATUBHBIX JOTOBOPHBIX MPaBOOTHOIIEHHUIA.

Crpykrypa pabotel BenpocoBa B.D. sBisiercss deTkoif M IpomyMaHHOM,
IIO3BOJISIET CUCTEMHO PACCMOTPETh €CIM HE BCE, TO OOJBLIIMHCTBO OCHOBHBIX
BOIIPOCOB I10 UCCIIETye€MOW TEMAaTHKE M BBIIBHHYTh aKTYaJIbHbIE [IPEITOKEHHUS 110
COBEPIICHCTBOBAHUIO NPAaBOBOM CHCTEMEI B Chepe JOrOBOPHBIX IIPAaBOOTHOLIECHHIA.
PesynbTaTel MCCleOBaHUS NOJMY4YHMIM BIOJHE YOeIUTeNbHOe O0GOCHOBAHHE B
TeKCTe paboTel. B 1enoM CTOMT OTMeTHTh, YTO paboTa IIPOM3BOMWT KpaiiHe
TIOJIOXXMTENIPHOE BIIEYATICHHE C TOYKHM 3PEHUS COJNEpP)KaHMs, IPeICTaBIICHUs
JaHHBIX U KaUeCTBa TEKCTa. ABTOPCKHUM CTHIIb U3II0KEHHUS ¥ apI'yMEHTAIIHS TE3HCOB
B paboTe NpUBEeHBI Ha BEICOKOM YPOBHE.
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PaboTa cocTouT U3 BBeJIeHNsI, TPEX IJIaB, IEBATH aparpadoB, 3aKIIOUSHS,
OubmorpadguIeckoro crmcka. ABTOp IOCIIEN0BATENFHO H3y4aeT TEOpEeTHYECKHE,
CPaBHUTEJIbHO-IIPABOBBIE aCIIEKTHI, @ TAKXKE TIIATEIbHO aHAU3UPYET POCCHMCKHIA
MEXaHH3M BBISBJICHHUS NOPa3yMeBaeMBbIX yCIOBHIt 0roBopa.

IlepBass rinaBa mMpeACTaBIseT COOOW TEOPETHYECKYIO YacTh HMCCIIEIOBAHMUS,
HalpaBJIeHHYI0 Ha paspelleHHe MEPBOM TPOUKHU IIOCTABICHHBIX 3a1a4d. ABTOPOM
UCCIIelyeTcs MpaBoBas MPUPOJIa JOTOBOPHOIO YCIOBHS C MTO3HMIUHN IOPUIHYECKOTO
aKTa, CYIIHOCTh IOTrOBOPHOro Ipobena Kak akTa Oe3OeiiCTBHUS CTOPOH IO
BKIIOYEHHIO  JIOTOBOPHOI'O  YCJIOBHS,  paccMaTpuBaeTcs  IpoOiieMaTHKa
BO3MOXXHOCTH BBIIBHKEHHUS TUIIOTE3BI O COAEPXKAHUU MOIPa3yMeBAEMOr0 yCIOBHS
JOTOBOpa. ABTOp TaKKe MOAPOOHO PACKPHIBAET KOHLENTYAIBHYIO POJIb IIPUHIIMNA
aBTOHOMHH BOJIU B KOHTEKCTE JOTOBOPHBIX OTHOILICHWH, €e MCTOPUKO-IIPABOBYIO
XapaKTepucTuKy. Bropas rmasa mpezncTtaBnseT coGoil CpaBHHUTENBHO-IPABOBYIO
4acThb HCCIEJIOBaHWs, B KOTOpOM Ha OCHOBE MPAaBHJIBHOTO NPHMEHEHMS
Metomonoruu  beapocoB B.D.  pasrpaHuunBaeT MeXaHHM3MBI  BBIABJICHHSA
NIOJIpa3yMeBaeMbIX YCJIOBHM M BOCIIOJHUTEIBHOTO TOJKOBAHUS COOTBETCTBEHHO
Pa3JIUYHBIM NIPABOBBIM CHUCTEMaM. JOBOIBHO Ba)KHBIM acCIIEKTOM TaKXKe IPEACTall
aHaJIM3 UCIIONb30BAHUs JAaHHBIX MEXaHU3MOB HA YPOBHE aKTOB MATKOIO IIpaBa,
pa3pabaTeIBa€MBIX aBTOPUTETHBIMH YupexaeHUIMH. Oco6EHHO LEHHBIM C TOYKH
3peHHUsI YaCTHOTIPABOBEIX MCCIIEOBAaHUMN MIPE/ICTABIIIETCS HE TOJBKO aHAIU3 CaAMUX
MEXaHW3MOB B TOM BHJI€, B KAKOM OHH IIpEICTaBIEHBI 3a PyOEeKOM, HO M OIIBIT UX
UMIIJICMEHTAlH, KOTOPHIM II03BOJIIET CHAENaTh OIpeeSieHHBIE IIPOTHO3bI Ha
CIly4ail peleniuud NaHHOM NOKTPUHBI B KakoM-TuOo Bujae. B Tperweil riase,
IOCBSAIIEHHON TEOPETUYECKAM M MPAKTUYECKUM acIlekTaM, pacKphIBarOTCs
0COOGEHHOCTH POCCHICKOTO MeXaHU3Ma BBISBIECHHUS MOPa3yMeBaeMbIX yCIOBHIA.

[Tonoxkenusi, BBIHOCHMBIE Ha 3alUTy, OTIMYAIOTCS HAYy4YHON HOBH3HOI,
TEOPETUYECKON M MNPAKTHYECKOH 3HAYMMOCTBIO, a TakXe IO3BOJISIOT OLCHUTH
CIIOCOOHOCTh  3Q(EKTUBHO pellaTh [OCTAaBIEHHbIE 3amadd. Ilpu  3TOM
c(hOpMyIMPOBaHHEIE B HCCIIENOBAHHH BBIBOIbBI U IIPEJIOKEHHS B TOTHOH Mepe
apryMeHTHPOBaHbI: B paboTe MCIONB30BaHbl 3HAYNUMBIE JIJI HAYKH TPakKIaHCKOTO
IpaBa MEPBOMCTOYHUKH, JAHbI U IPaBHIIbHO 0()OPMIIEHEI CCHUIKM Ha HUX.

[IpoBozs aHanu3 MexaHW3Ma HOJpPa3syMeBaeMBIX YCIOBHM JOrOBOpa, aBTOP
npenyaraeT OrpaHUYMTh BOCIIOJIHEHHWE TaKUX 00s3aTebCTB BCIIOMOIATEIbHBIMU
(OTOCpeAYIOIMME OCYIIECTBIICHHE MPENOCTABIEHNS) U OPTaHU3alHOHHBEIMU (He
OIOCPENYIOIIUMHU HEIIOCPeICTBEHHOE yIOBJIETBOpPEHHE KpeauTopa)
obs3atenbcTBamu (cTp. 161). JlaHHOE IpeuioKeHHe TIpeCcTaBaseTcs pasyMHbIM U
NIO3BOJISIFOLIMM HE KapJHHAJIbHBIM 00Opa3oM BHECTH MU3MEHEHHs B AEHCTBYIOLIMI
IPaXTaHCKUA 000poT. OTO obecnedymsno HeoOXOOMMYI0 O0OGOCHOBAaHHOCTD
HCCIIeIOBaHNs M TPHIATO0 €My HECOMHEHHBIM TEOPETHYECKHH M MPaKTUYECKHM
HHTepeC.
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C TeopeTHYeCKMX M IIPaKTHYECKHX [O3MIMHA aBTODP BBIABHIAeT [Ba
B3aNMOCBS3aHHBIX ITOJIOXKEHUS, BBIHOCHMBIX Ha 3amuTry, —Ne 4 u Ne S (c. 14, c. 15),
B KOTODBHIX IPEACTaBIIICT BHYTPEHHHE M BHELIHHE (DAKTOPHI Ui ONpeNesIeHHs
TUIOTETUYECKOM BOJIM CTOPOHHI JoroBopa. OCOOEHHO LIEHHOI BHIUTCS IMOMBITKA
aBTOpa yBS3aTh TaKHe (PaKTOPBI CO CTPYKTYPOI IrPakKJaHCKOTO IIPAaBOOTHOLICHHS.
Ha Ham B3ru1si/1, 570 NPUBOJIUT K ONPeZieieHHOMY CHHepreTuIeckoMy 3hdexTy, npu
KOTOPOM  TEOPETHYECKHMM  aCIIeKT IPaBOOTHOIINEHMH  HaKJIaAbIBAaeTCId Ha
00CTOATENECTBA PEATBHOM NPAaBOBOM U (haKTHUECKO AeHCTBUTEILHOCTH.

M3noxeHHOe naeT OCHOBaHMS Iojlaratb, 49T0 B JaHHOM  CIIydYae
ASHCTBUTEIBHO UMEET MeCTO CHOPMUPOBAHHBIN HAyYHBIH MOMXOM K PEIIEHHIO
BBISIBIICHHOM MPOGJIEMBI (yCTpaHEeHHs JOrOBOPHAIX pobenos). Mcxons u3 31oro u
C y4€TOM Hay4HO-TEOPETUIECKOM 3HAYMMOCTH BBIBOJIOB U Pe3yJIbTaToB paboThI, Ha
3alIUTY BBIHOCSATCS IOJIOXKEHHMSI, COOTBETCTBYIOIINE KPUTEPUSAM HOBHU3HBI.

Hucceprammsa  BenpocoBa B.D. mpencraBiser co0oif  CaMOCTOSTENBHOE
LEJIOCTHOE 3aBEPIICHHOE MCCIIEOBaHNE, BBHIIIOJHEHHOE HAa BECbMa BBICOKOM
Hay4HOM ypoBHe. JliccepTrais CONEP>KHUT Psii OTIIHYAIONIUXCS HayYHOH HOBU3HOM
BBIBOJIOB U TIOJIOKEHMM, BBIIBUTAE€MBIX aBTOPOM [UIsl IyOJIMYHOM 3aIUTHI, UMeEeT
BHYTPEHHEE C€IMHCTBO M CBHICTENBCTBYET O JIMYHOM BKJIaJIe aBTOpa B HAyKy
rpakaHckoro npasa. IIpennaraemeie B paboTe HOBbIE pelIEHHS KPUTUUECKH, HO
KOPPEKTHO COIOCTaBICHBI M OLEHEHHl B paMKaX CIIOXKHBIIEHCS IMPAaKTHKHA H
JIOCTAaTOYHO yOEAMTENBbHO apryMEHTHPOBAHBI, YTO, B COBOKYIHOCTH C JPYTHMH
paHee Ha3BaHHBIMM JOCTOMHCTBAMH IMCCEPTAlLlM, IO3BOJNIIET YTBEPXKIATH O €€
COOTBETCTBUM YCTAaHOBIICHHBIM KPUTEPHAM OLEHKH PabOT TaKOTO YPOBHSL.

OTmedasi BHICOKHH ypOBEHb IOATOTOBIEHHOM AMCCEPTAINH, CIIELYET BCE JKe
YTOUHHUTBb  CIIENIyIOIIHE€ MOMEHTHI, HYXJIAIOIHECS B  JONOJHUTEHHOM
apryMeHTalluM Ha 3allliTe.

Bo-nepBbIX, B X0€ 3allUTHl XOTENOCH GBI yCIBIIATE MHEHHE aBTOpa O
PasTpaHWYE€HHU TIPUBOJUMBIX W HCIONB3YIOIIUXCS II0 COAEPXAHHIO pPabOThI
TEPMHUHOB «BBIABJICHHE MOAPA3yMEBAaEMBIX YCIOBHH» M «BOCIOJHUTEIHHOE
ToNKOBaHMe». Kakoe M3 HHMX, 10 MHEHHIO aBTOpa, 0Gojlee NpHEMIEMO IS
POCCHICKOTO rpaXTaHCKOTO IIpaBa?

Bo-BTOpBIX, MOMONHMTENBHON apryMeHTAalMu TpeGyeT BHIBOX aBTOpa O
NpaBOBOX MPUPOJE NOrOBOPHOTO mHpobena: SBISETCS JIM JOTOBOPHEIH IpoGern
BOJICH, YNYIIEHHOW CTOPOHAMHM B COAEPXKAHMH JOTOBOpa, JH6O IKe
BOJICU3BSBICHUEM, KOTOPOE HE MOy YHIIO IPSIMOTO OTPaKEHHS?

HecMoTpst Ha laHHbIe 3aMedaHs, HEOOXOAMMO 3aKIIFOYUTh, YTO JUCCEPTALHS
benpocoBa B.D. sBuseTcs CaMOCTOSTENBHBIM M KOMIUIEKCHHIM —HAyYHBIM
YCCIIeIoBaHKEM, OECCIIOPHO 00TaIar0IUM HayYHOH HOBU3HOH, 000CHOBAHHOCTHIO
¥ JIOCTOBEPHOCTBIO C(OPMYIMPOBAHHBIX BBIBOJOB, KOTOPOE yenecoobpaszHo
oonycmumbe 00 3auiumul Ha 3Ace0aHuy OUCCEPMAYUOHHO20 COBema.
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BeiBoa: Huccepranmss ~ benpocoBa  BramwcnaBa — Dxyapaosuda
«IlonpasymeBaemble yCIOBHs JIOTOBOpa Kak (popMa BOCIIOJHEHHS BOJH CTOPOH»
SBILICTCS. HAYYHO-KBATU(QUKALMOHHON pabOTOi, B KOTOPOU COMEPIKUTCS pELICHHE
3a/1a4y, UMEIOIIeH BXHOE 3HAYE€HME I PA3BUTHS HayKH IPAKIaHCKOIO IpaBa U
IIPaKTUKH, YTO COOTBETCTBYET TpeOoBaHMAM [10/I0KEHUS O PUCYXIEHUH YIEHBIX
creneHew, yrBepxaeHHoro IlocranosnenueM IIpaButensctBa P® ot 24 cenrabps
2013 r. Ne 842 u ITopsiixa IpUCYKICHHS YYEHON CTENEHH KaHIUAaTa HayK, YIeHOM
CTeTIEHUM JOKTOpa HayK B Poccuiickoil akageMHu HaApOTHOrO XO3sMCTBA W
rocynapctBeHHoir  cmyx6el  npu  Ilpesumente Poccuiickoii  ®enepanun,
yTBEepXxIeHHOro Impuka3oM pekropa @PI'BOY BO «Poccuiickas axanemus
HapOJHOTO XO34MCTBa M I'OCYJapCTBEHHOM ciryx0sb!I rpu IIpesunente Poccuiickoit
Deneparmm» (B peakiuy mprukasa ot 28 despaist 2024 r. Ne 02-0355), a bepocon
BragucnaB DxyapmoBud 3aciy)XKHBaeT MPUCYKIEHHS yIEHOM CTeNeHH KaHIWaaTa
IOpUIMYECKHX HayK 1o coemmanbHocTH  5.1.3. —  UYacTHo-mpaBOBBIE
(UMBUJIMCTUYECKHE) HAYKH.

JlOKTOp ropHAMYECKHX HayK, mpodeccop,
TTIaBHBIM HAyYHBIA COTPYAHUK CEKTOpa
aIMUHUCTPATUBHOIO MpaBa U
aIMHUHHACTPATUBHOTO Ipoiiecca
Hucturyta rocynapcrsa u npasa PAH
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