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OT3bIB
YJIeHa JUCCEPTALIMOHHOI'O COBETA
Poccuiickoii akafieMuH HapOJIHOIO X035 CTBa U TOCYJaPCTBEHHOM CITyXKOBI
npu [Ipe3unente Poccuiickoi @enepanuiu
Ha quccepranuto JxosieBoit Codru IleTpoBHEI
«[TpaBoBsie mo3unuu EBponelickoro Cyaa mo mpaBam 4YeoBeKa: HX MECTO H
3Ha4YeHHEe B rpayKaaHCKoM Ipase Poccum»,
MpeACTaBICHHYIO Ha COUCKAaHHEe yUEHOU CTeTeH!
KaHIWIaTa FOPUIMYECKUX HayK I10 CIIEIHATbHOCTH!
5.1.3. YacTHO-IIpaBoBEIe (L{HBHIMCTHYECKHE) HAYKH

AKTYyaTbHOCTH TEMBI IIPEICTaBIEHHOM K 3alllUTe AUCCepTaLliH ONPEIeIAeTCs
TEOPETHYEeCKO M TIPAKTHYECKOH BOCTPEOOBAHHOCTBIO pELICHHs MpobieM,
CBS3aHHBIX C MMIUIEMEHTAllMed [epelOBhIX MEXIYHApOAHBIX IMPAaBOBBIX
CTaHIApTOB B POCCHMCKYIO IPaBOBYKO CHCTeMy. B KOHTEKCTe 4acTHOTO Mpasa
HeoOXOMMOCTh TAKOI0 MCCIIeOBaHKUs 00yCIIOBIEHA TEM, YTO, HECMOTPS Ha BBIXOJ
Poccun wu3-niox ropucaukumu EBpomelickoro Cyna mo mnpasaM 4eloBeKa H
CBSA3aHHOE C ATUM IIpeKpalleH}e MPSIMOT0 BO3eHCTBHUS ero MPaBOBBIX MO3UIIMA Ha
OTeYeCTBEHHYIO LMBHIMCTHKY, MHOTHE TOJbl TAKOrO BO3/ACHCTBUA HE MPOLLIA
Becclie[HO ¥ ero TIOCIeICTBHSA HYKIarTCsl B IITyOOKOM OCMBICTIEHUH ¥ a[IeKBaTHOH
oleHKe. B 3Toif CcBA3M IpomoJDKaromieecs Ha (QoOHe YCHICHHS MPOLIECCOB
MEXIyHApOJHOM HHTerpalny pedOopMUpOBaHHE POCCHHCKOIrO TIpax/1aHCKOro
3aKOHOIATEe]bCTBA TPeOyeT He CIIENOro 3aHMCTBOBAHMs 4YKHX (IIOpOH Jaxe
qy’K/bIX HAIleMy TPaBOIOPSIKY) IPaBOBBIX KOHCTPYKLMH, a 4ETKOTO OCO3HAHHUA
COBMECTHMOCTH C HAalled IPaBOBOH CHCTEMOW M COLMAIbHBIM YKJIa10M HOBBIX
[IPAaBOBBIX KaTeropHil, MHCTHTYTOB, MOHATHH, CQOPMYIHPOBAHHBIX H YCICIIHO

IpUMeHsEMBIX 3a pyOexoM. ITO O0GCTOATENBCTBO, & TAKIKE BaXKHOCTH W3y<qCHHA
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onbiTa 3(Q(MEKTHBHOrO B3aUMOJEHCTBHS C MEKAYHapOIHBIMU cyneOHBIMU
WHCTaHLMSAMH IS IEPCIIEKTHB y4acTusa Poccuu B ApyrUxX MeXIyHApOAHBIX CyaaX,
CBUIETENBCTBYIOT HE TOIBKO O TEOPETHUECKOH, HO M MPaKTUYECKOH 3HAYUMOCTH
IPOBEAEHHOTO HMCCIEIOBAHMS, PETPOCIEKTUBHBIA XapaKkTep KOTOPOro HU4yTh HE
yMalseT ero LieHHOCTb.

LleHTpaNBHBIM 3JIEMEHTOM IMCCEPTALMOHHOTO HCCIESI0BAHUSA BBICTYIIAIOT
paBOBbIE TO3MIMK MexayHapoaHoro cyma (Espomeiickoro Cyna mo mnpasam
YeloBeKa), MEXaHH3M HMEBILETO MECTO BIHMSAHHA KOTOPBIX Ha POCCHHCKOE
rpakIaHCKOe TIPaBo elué HeJOCTATOYHO M3y4eH LMBATHCTHIECKON HAYKOH, 4TO, B
CBOIO O4epellb, He IMO3BOJISET TO/DKHBIM 00pa3soM ONMpeneNuTh, KaKOe MECTO OHH
3aHUMAaTHY (M 3aHMMAJIK JId BOOOIIE) B CHCTEME MCTOYHHKOB MPaXIaHCKOro mpasa,
KakuMm OygeT (M COXPaHWTCS JIM) ITO BIMAHME B JajbHeiiuem. B 3TOM CBSI3U
paccmotpenre C.I1. SIkoBneBod B CBOeH QHCCEpTAlMH npoOIeMHBIX BOIIPOCOB,
KacarolMXcs TOHATHS TpaBoBoii mosuuuu Espomneiickoro Cypa mo npasam
yelloBeKa, e MPABOBOM MPUPOIBI M MeXaHW3Ma BO3[CHCTBUA Ha IPAXIAAHCKOS
3aKOHOIATEIBCTBO M OCHOBAHHYIO Ha HEM IIPaBONPUMEHHTEIbHYIO IPAKTHKY, B TOM
yycie HA 3AIIUTY PasHBIX IO XapakTepy CyOBEKTHBHBIX TPaXkIaHCKHX IIPaB,
SBJIAETCS AKTyaJlbHBIM M TPEICTAaBIIseT HECOMHEHHBIN Hay4HbIH M IPaKTHIECKUH
UHTEpEC.

3a MHOIHE TOfbl OKMBICHHBIX AUCKYCCHI COBPEMEHHOM LHBHUIHUCTHYECKON
HayKoil He BBIpabOTaHO CHCTEMHBIX ITOAXO0B K PEIICHHIO MHOTHUX 0003HaUYEHHBIX
B JjCCepTalMK BorpocoB. [Tpo6aeMel mpuMeHeHHs HOPM O 3alllMTe NIpaB 4e/I0BeKa,
B KOHTEKCTE 3alllUThl CYOBEKTMBHBIX TPaXHaHCKHX IpaB, ObUIM YaCTHYHO
paccMoTpeHsl B paborax M.JL 'ambnepuna, JLU. lemoBa, A.W. Kosiepa,
T.H. HemaraeBoii, M.A. PoxkoBoif, M.A. ®uiatoBoil  Apyrux aBTopoB. Mexay
TeM, 32 Bech 10NTHi nepuoa npedsiBanus Poccuu B CoBeTe EBPOIBI KOMILICKCHOTO
JMCCIeNoBaHMs BIMSHHMS TpaBoBhIX mnosuumii Espomeiickoro Cyaa mo mnpasam
yeoeKa Ha IpakJaHcKoe NpaBo Poccuu He MPOBOAMIOCH, B CBA3U C HEM CTEICHD
Hay4HO} pa3pabOTaHHOCTH 3asiBICHHOH TEMBI NPEACTaBIIAETCA HEIOCTAaTOYHOH.

[losTOMy JOKTpUHAIbHAs MPOAYKTHBHOCTh JAHHOTO HCCJICIOBAHNUA Oynmer
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crocoOCTBOBAaTE HE TOJBKO 3aKOHOJATENbHOM IIOJHOTE B YPETYJIMPOBaHUH
MMYILECTBEHHBIX U HEMMYIIECTBEHHBIX OTHOLICHWHM 9YacTHOIO XapakTepa, HO U
PEIIEHHIO CePLEe3HBIX 3aTPYJHEHHH MPaBONPUMEHEHHs, CYIECTBYIOUMX Ha
IIPaKTHKE.

O6o3HayeHHble B paboTe [EeNb W 3aJaud JOIMYECKH COOTHECCHBI MEKIY
coboif; pelleHHe KakIOi M3 HA3BaHHBIX 3a/ady B TOM WIM HMHOM 0O0beme
obecrieynBaeT JOCTH)KEHHE IIOCTABICHHOW LIEIM M COOTBETCTBYIOT IPEIAMETY
HayuHoro wuccienoBanus. CTpyKTypa paboOTel TpeJCTaBIsETCA JIOTUYHOM,
COOTBETCTBYIOILEH TOCTABICHHOM LIEIH U 3a/1a4aM.

He BbI3bIBAE€T HAapeKaHWH METOJ0JIOrMYecKas OCHOBa AMCCEPTALHOHHOTO
MCCITeIOBAHMS, a TAKKE IMITUPHYecKas ¥ TeopeTudeckas 6a3a, 4To B IOCTATOYHOH
CTENEHH TPEIONpPEeNIAIO HOBH3HY, I[O3BOJIMIO aBTOPY 000CHOBAaTb MHOI'HE
BBIBOABI M IPEMJIOKEHHS, @ TaKkKe OOJNBIIMHCTBO BHIHOCMMBIX Ha 3alUTY
nonoxeHuit. Ilpu 3TOM penpe3eHTaTUBHOCTh HCCIIENOBaHUA U anpobanus ero
pe3yibTaToOB  [JOCTATOYHO IMOJHO MpEACTaBIeHBl B  Hay4yHBIX  TpyZax,
OITyGIMKOBAHHBIX aBTOPOM IO TeMe AUCCepTauuy (B MATH HAY4YHBIX M3IAHUSX,
peKoMeH {yeMbIX BiciIeii arTecTaluoHHOM! KOMHCCHeH mpu MUHHCTEPCTBE HAYKH
¥ BeIClIero obpaszosanusi Poccuiickoii (esepaiiiu, a TaKKe B YCTHIPHAALATH
CTATHSIX, OMyOIMKOBAaHHBIX B MHBIX WM3/IaHMAX), ¥ MHOTOYHMCIICHHBIX [OKIIanax,
CIIeTaHHBIX HA HAay4YHbIX KOH(QEPEHIMAX pasIMYHOro ypOBHsA, 9TO MOATBEPIKAALT
CaMOCTOSATENBHOCTh HCCIIEIOBAHMS.

TeopeTHYeCKONH OCHOBOM JIHMCCEPTALMH TIOCIYKHIM TPYABl H3BECTHBIX
OTEeYEeCTBEHHbIX TIPABOBE/IOB, @ TAKKe MHOTHMX 3apyOeikHBIX yUEHBIX PasInHBIX
sn0X. OCoGEHHO OIpaBAaHHBIM IIPEACTaBIAETCS OOpalleHHe K aBTOPUTCTHBIM
muenusM cynei Espomeiickoro Cyna mo npaBaM 4elOBeKa. JluccepTaHTOM
MpoaHaIU3MpoBaHa OOIIMpHAas IPaBOBAs 6a3a ¥ 6oIbIIOH 00beM MMOCTAHOBIECHHUM
Egporeiickoro Cyaa 1o mpaBaM 4YeloBeKa, OTHOCSUIAXCS K TeME MCCICI0BARMA.
BrIBOIbI, cozeprKaniecst B paboTe, MOAKPEILIAIOTCs IpHMepaMu cyneOHON ¥ MHOMN
IpPaBOMPUMEHHUTENBHON TPAKTHKM, HTO TNpHUAALT JUCCepTALMH  MPUKIAJHOH

xapakTep.  IIpakTHyecKHe  PeKOMEHIALMHU  MOATBEPXKAIOTCA Hay4HOH
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aprymenTauueii. HoBble HayuHble [ONOXEHHSA, BBIBOABI W PEKOMEHIAINH,
copMyTHpOBaHHBIE B JUCCEPTAIMU, OTBEIAIOT KPUTEPHUIO Hay4HOW HOBH3HBI.

[Tono)keHus AMCCEpPTAIMH CONepIKaT KaKk MHTCPECHBIC H 3aCITy)KHUBAIOIIHMC
BHMMAHHS TeOpeTHYecKue pa3pabOTKM, TaK W KOHKPETHbIE TIPCIUIOKCHHA,
HalpaBJieHHbIe Ha YIydlIeHHe JeHCTBYIOLIEro IpaXXIaHCKOro 3aKOHOAATE/IbCTBA
Poccuiickoii @eneparuu. Tak, copMyIMpOBaHHBIE ABTOPOM Ha OCHOBE ITPaBOBbIX
nosuimii EBpornelickoro Cyna mo mpaBaM He/lOBEKa [MOAXOMBI K OrpaHuYEeHHOHN
MHCTHTYIIHOHANM3AAH (QaKTHUeCKHX OpadyHbIX OTHOLICHWH, BO3MELUCHHIO
rocyJlapcTBOM BpeJa, MNPUYMHEHHOTO B XOA€ IpeceHucHHd HE3aKOHHOM
JIeSTETBHOCTH, TIPAaBOBOMY pEryJIMpPOBAHMIO OTHOIICHHH IO MOBOXY HOBBIX HIIH
HEMIOMMEHOBAHHBIX OOBEKTOB TPAXKNAHCKMX I[paB, 3alllUTe YaCTHOH IKH3HH
rpaXkaaHuHa — MOTYT OBbITh HCIONB30BaHbBl B pamKax JanbHede Hay4yHOH
JMCKYCCHH, a TAK)Ke MOTYT ITOCITYKMTh OCHOBOH JU/Is MOCTIENYIOIINX HCCJIeI0BaHUM.
B Lle/I0M aHAIN3 JUCCEPTALIEH MO3BOJISET CeIaTh BHIBO/, YTO B Hel Mpe/CTaBIeHa
JIOBOJIBHO TIOJIHAS CHCTEMa B3aUMOCBSI3aHHBIX W B3aMMOOOYCIIOBJIEHHBIX B3ITISIIOB,
pacKpbIBalollasi BIMSHHUE MPABOBBIX nosunuii Espomeiickoro Cyna 1no mnpaBam
yeJOBeKa HA POCCHHCKOE TIPaXKIaHCKOe MpaBo, 4YTO MOATBEPXKIACT r1yOOKYyIO
TEOPETHYECKYIO 3HAYMMOCTh HCCIIeI0BAHHS. Taxo# moaXo1 MO3BOIKI IIPEAJIOKUTh
HOBbIE PELIEHHs, KOTOPbIE JOCTOBEPHBI, apryMEHTHPOBAHEI, KPUTHHECKA OLCHCHDI
1o CpaBHeHI/]IO C CYILISCTBYIOIIMMH Hay4HbIMH TCOPHAMHU H CBHOETEILCTBYOT O
JTHYHOM BKJIaJI€ aBTOpA B LIMBUIIMCTUYECKYIO HAYKY.

BMecTe ¢ TeM, OT[e/bHBIE BBIBOABI aBTOpa SBISAIOTCSA IHCKYyCCHOHHBIMH H
TpeGyIOT MOACHEHHS B IPOLeCcCe Iy OIHIHON 3aIUTBL:

1. B xauecTBe OQHOM M3 OCHOBOIOJAraAIIKUX B AUCCEPTALHK 3aTparuBacTCs
npobreMa COOTHOIICHHS KOHBEHIIMOHHOW ¥ KOHCTHUTYLIMOHHOM 3allMThl IIPaB
yestoBeka. ECM B KOHKPETHOM CIIOpE BO3HUKAET MX KOHKYPEHIIMSA B CHITY pa3nu4uii
B TOJIKOBAHMH COAEPKAHHS TOr0 HIM WHOTO CYOBEKTHBHOIO IpaBa, Kakad M3
CYIIECTBYIOIIHX [0 3TOMY BONPOCY Hay9HBIX MO3ULIWH, MO0 MHEHHIO aBTOpa,

03BONSET  HAIMOHATHHOMY  IPABONPHMEHHMTENIO, HGHCTBYs B paMKax
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MeXIyHapOHBIX 0053aTeIbCTB, COOMIOCTH CBOH rocyapCTBeHHBIN CyBEPCHUTET U
COXPaHHTh HAIMOHAIBHYIO HICHTHIHOCTE?

2.B monoxenud 1, BBIHECEHHOM Ha 3alllUTy, TPaBOBLIC MO3UIHH
Esponeiickoro Cy/a 1o npasaM 4ejoBeKa OTHECEHBI K «IIPaBOBBIM PEryJIATOpaM
BHYTPUIOCYAAapPCTBEHHBIX  TPa)XITaHCKO-IIPABOBBIX OTHOIIEHHH Ui CTpaH —
y4acTHUKOB EBpoOIeifcKoli KOHBEHLMH O 3allUTe MPaB 4€IOBEKa W OCHOBHBIX
cBO6GOI». B cBsi3u ¢ 3TUM TpeOyeTcs YTOYHHMTh XapakTep HX PeryaupyroLero
BO3/eMCTBHS Ha NPAaBO CTPaHBI, B OTHONIEHHH KOTOPO# BBIHECEHO PEIICHHE, ApYTUX
pxonsamx B CoBer EBpOIIBI CTpaH, KOTOPBIX 9TO PEILICHHE MPAMO HE KacaeTcs, a
Taoke crpaH, He Bxomsumx B Coser EBpOIBI, K KOTOPBIM TEHNEPh OTHOCHTCHA H
Poccus.

3. Crarbs 6 EBpomneiicKoil KOHBEHLIMH O 3all[UTe NpaB YeI0BeKa U OCHOBHbIX
cBOGOI B MyHKTe | ycTaHAaBIMBAET MPaBO KAXKJIOI0 «Ha CpaBe/IIiBOE 1 myOnuaHOe
pa3bupaTenbCTBO Jlela B PasyMHBIM CPOK HE3aBHCHMBIM U OecTpUCTPaCTHBIM
CYJIOM, CO3JaHHBIM Ha OCHOBAHHH 3aKOHa» B CITyHqae CIopa O €ro IpaxaHCKuX
npaBax M obs3aHHOCTSX. KakoBo, M0 MHEHHMIO COMCKATe/d, 3HAYEHHE MOHATHA
«rpakaaHCKie IpaBa U OOS3aHHOCTH» B KOHTCKCTE 3alllUThHI TIpaB 4eJloBeKa, B
OTHOIIEHHH KOTOPBIX INPUMEHMMBI TpeOOBaHHsS O CIPaBeIUIMBOM cynebHoM
pa3buparenscTBe?

Boion: Jucceprauus Sxosnesoit Codpu Iletpornsl «IIpaBoBbie MO3UINH
Esponeiickoro Cyzia 110 IpaBam YejoBeKa: HX MECTO ¥ 3HA9CHHE B IPAXAAHCKOM
npase Poccum» SBIAETCH Hay4YHO-KBaJIHPUKALMOHHOH paboToi, B KOTOPOH
COIEpKHUTCS PElICHHe 3a/1auk, MMEFOLlel BaXHOE 3HAUCHHE JUIS pasBHUTHA HaYKH
rpaKIaHCKOTO MPaBa U NPaKTUKH, YTO COOTBETCTBYET tpeGoBanuaM [lonoxeHus o
NPHCYXKIEHAM  YYEHBIX  CTeNeHeHd,  yTBEPKICHHOIO [TocTaHOBIIEHHEM
[IpaBurenscTBa Poccuiickoii @enepalini Ot 24 centabps 2013 r. Ne 842 u [Topsinka
MPUCYXK/ICHUS YUEHOH CTENeHH KaHIuaaTa Hayk, y4eHOM CTeNneHH JOKTOpa HAayK B
Poccuiickoli akaIeMHH HApOIHOTO XO35HCTBa H roCyIlapCTBEHHON CITy>KOBI TPH
IIpesunente Poccuiickoit Pexepauud, YTBEp)KIACHHOIO IPUKA30M PEKTOpa

®eepalbHOr0 rocyapcTBEHHOTO OMOIKETHOrO 06pa30BaTENbHOIO YUPEXKICHNS
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BBICIIETO OOpazoBanusi «Poccuiickas akajeMus HapoOJHOIO XO34HCTBA H
rocyapcTBeHHOM cinyx051 ipu [Ipesunente Poccuiickoit @enepauum» (B peaakiuu
npukasa or 28 despans 2024 r. Ne 02-0355), Takum o00pa3oM AHCCEPTALMIO
Henecoodpa3sHo AOMYCTHT 0 3allIMThI Ha 3ace/TaHUH JTUCCEPTALIMOHHOIO COBETA, a
SxosneBa Cobrs IleTpoBHa 3acTyXUBaeT MPHUCYKACHUS YYEHOH CTElEHH

KaHAHIaTa HOPUAMYECKHX HayK Mo crenuanbHocTH 5.1.3. YacTHO-paBoBEIE

(IMBUTHUCTHYECKHE) HAYKH.

Unen aucceprannonHoro copera PAHXul'C, JIumuaHckas

JOKTOp FOPUIMYECKUX HayK, podeccop, Mapusi AnexcanapoBHa
npodeccop Kadeapsl rocyJapcTBEHHO-IIPABOBLIX

JIHCIMILTHH oTeNneHus «Bricmas mkona Ty
npaBoBeeHUs» MHCTUTYTa rocy 1apCTBEHHOM W

cinyx0sb1 ¥ ynpaeinerus OI'bOY BO

«Poccuiickas akaaeMusi HapoJAHOIO
XO035MCTBA U TOCYAapPCTBEHHOM CITyKOBI
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