B JInccepramuonneiii cogetr PIBOY BO «Poccwmiickas
aKaJgeMusi HapOJHOTO XO3AWCTBA M TOCYJAAPCTBEHHOM CIIYKOBI
npu IIpesunente Poccuiickoit deneparmm»

119571, r. Mockga, npocnexkt Bepuazckoro, 1.82

OT3bIB
Ha auccepranuio ['aneBoii Exatepunn OeroBHb!

Ha TeMy: «PamouHblil 1OroBOp B rpaxianckoM rpase Poccuny,
NPEACTaBACHHON Ha COMCKAHUE YYEHOH CTENEeHN KaH/naTa IpUINUYeCKUX HAyK
no cnenuanbaoctu 12.00.03 — rpaxianckoe npaBo; NpeIpUHUMATEIBCKOE IIPABo;

CEMEIHOE MPaBO; MEXK/YHApPOIHOE YaCTHOE MPaBo.

Tema nuccepranmonHoro wucciaenaosanust [anesoit E.O. ssasgercs AKTYAJIbHOM.
CrpemMuTENBHOE PAa3BUTHE YKOHOMUYECKMX OTHOIICHHMH, YBEIUUCHHE YUC/a COBEPIIAEMBIX
CIENOK B cepe rpakJaHCcKoro 000poTa akTYaIM3UPYIOT MOUCK aICKBATHBIX U Y (PEKTUBHBIX
KOHCTPYKIMNA, YUUTHIBAIOLIUX MHTEPECHl BCEX YUACTHUKOB CHCHKU. Peienue dToi 3ajauun
TpeOyeT MOAEPHU3ALUU [IPABOBOIO HHCTPYMEHTAPHs, BHEAPEHHUS HOBHIX (POPM U METOJOB,
00€CIEUNBAIOINX  KAUeCTBEHHO WHOM  yPOBEHb  B3aUMOJCHUCTBUS  XO3SHCTBYIOIIHX
CyObeKTOB, QYHKIMOHUPOBAHUS CHCTEMBI CBSI3eH MEK/Iy KOHTpareHTaMu. NOCTPOEHHONH Ha
NPUHIMIAX pPa3yMHOro OajlaHca MHTEPECOB CTOPOH U APQPEKTUBHOTO HOITOCPOUHOTO
COTPYIHUYECTBA. AJIEKBATHOE pEIIeHHE JUIsl JOCTHXEeHUs: OajaHca HHTEPECOB CTOPOH B
CTabMJIEHOCTH JOTOBOPHBIX OTHOIIEHUH, ¢ OJIHON CTOPOHBI, U TUOKOCTH, C APYTOi CTOPOHBI,
o0ecreunBaeTess paMOUHBIM JOTOBOPOM. B HacTosiiiee Bpems KOHCTPYKLHMS PaMOYHOIO
JIOTOBOpa  HIMPOKO  HCHOJBL3YETCS B rpakgaHckom oOopore. B cBowo  ouepenb.
BOCTPEOOBAHHOCTh PAMOYHOIO JOrOBOPa HA [MPAKTHKE AaKTYalIH3UPYeT HEOOXOIMMOCTh
TEOPETUYECKOTO MCCIIEIOBAHUS aHHOMN JOTOBOPHOM KOHCTPYKIIUH.

CoBpeMeHHOE  COCTOAHME  [IPaBOBOIO  PEIYJIMPOBAHUS — PAMOYHOTO  JIOTOBOpa
CBUJICTEJILCTBYET O CYILIECTBOBAHUM OIPEAEIEHHBIX MPOOJEM, CBA3AHHBIX C HENPaBUILHOU
KBaJIMQUKAMEH paMOUHBIX JOTOBOPOB. DTO BO MHOIOM OOYCJOBIMBACT HHU3KHH YPOBEHB
3(pHEKTUBHOCTH PEryJIMPOBAHUS OTHOIIECHUI PAMOYHBIM JIOTOBOPOM.

HecosepuieHcTBO 1IPaBOBOro peryjMpoBaHusi B JaHHOU cdepe, HE B IOCIEIHIOI0
o4epeb, MPEAOIPENCIEHO OTCYTCTBUEM €MHOIO KOHIIENTYaIbHOTO MOHUMAHUS TIOHSTUS U
IIPU3HAKOB, JIOCTATOUHbIX I WICHTU(PHUKAIIMY JOTOBOPA B KAYECTBE paMOYHOro. B HayuHo

JOKTPHUHC HC CJIOXHJIOCh HUCTKOro IOHMMAaHUS Hp‘dBOBOfI MpUpO bl JAaHHOU HpaB()BOﬁ



KOHCTPYKLUH, Pa3rpaHUYCHUS] PAMOYHOTO JIOTOBOPA M CMEKHBIX JIOTOBOPHBIX KOHCTPYKUMIA,
HEC BBISBIICHBI CYIIECTBEHHbIE YCIOBUS PAMOYHBIX JOTOBOPOB, HE OTMPEACICHBI MOMEHT
3aKJIFOUEHUSI PAMOYHOTO JIOTOBOPA, 0COOEHHOCTH OTBETCTBEHHOCTHU CTOPOH 32 HEUCTIOTHEHHE
WIM HEHaJyIekallee MCIONHeHUe JaHHOTO JIOTOBOpa. B OTEUeCTBEHHOH IMBUIMCTUKE
OTCYTCTBYET YETKOE ONpeACTeHHEe COASPKAHMS 0053aTeIbCTB, TTOPOKAAEMBIX 3aKIIOUCHUEM
pPaMOYHOTO JIOTOBOpa, a BbIpAOOTaHHBIA MOAXOJ] K MOHITHIO PaMOYHOIO J0roBOpa He
VUNUTHIBAET crieldPUKN 0053aTeIbCTB CTOPOH.

CyiecTByroliue MpoOIeMbl  JICTEPMUHUPYIOT ~ HEOOXOIMMOCTh  TEOPETUUECKOTO
obocHOBaHUS U pa3paboTku APHEKTUBHOIO MEXaHU3Ma [PABOBOIO  PETYIUPOBAHUS
pamMOYHOro JIOTOBOpa TOCPEICTBOM BCECTOPOHHETO aHajlu3a HOPM OTEYECTBEHHOTO U
3apyOeKHOTO  3aKOHONATEThCTBA, 4  TaKKe  pazpaboTKy  HPEUIOKEHUH 110
COBEPIIIEHCTBOBAHUIO POCCUICKOTO IPaKIaHCKOI 0 MpaBa B 0003HaUEHHOI cdepe.

B cBerte u3nokeHHOro, NpodiieMaTKa, n30paHHas B KAUECTBE TEMbI JIUCCEPTAIIMOHHOTO
UCCIICIOBAHMS, SIBISICTCS aKTYyaJIbHOM M 3HAUMMOMN KakK Ui TEOPUM TPAKIaHCKOTO IpaBa., Tak
U JUISL IPABONIPUMEHUTENIHON MPAKTUKY.

B cBoeii amccepranuu E.O. T'aneBa nocraBwia ueib —  pa3paldoTars LEIOCTHOE
HAYYHOE [IPEJACTaBJIEHUE O pPaMOYHOM JIOTOBOPE C YYETOM COBPEMEHHOTO COCTOSHUS
JMEUCTBYIOIIEr0 3aKOHOIATELCTRA, CYIeOHO MPAKTHKU U TOKTPUHBI.

CTOUT OTMETUTH JIOTUYHOCTL WU OOOCHOBAHHOCTH CTPYKTYpPBI  JIMCCEPTAIIMOHHOM
paboThI, KOTOpasi COCTOMT M3 BBEJCHHS, JIBYX TJ1aB, 3aK/TIOUCHUS] U CIIMCKA JHUTEpaTypsl. B
MIEPBOIl IJIaBe JUCCEPTAHT PAacCMATPUBAET BOIPOCH MPABOBOI IMPUPOJBI, CTAHOBJICHUS U
pa3BUTHS paMouHOTO T0oroBOpa B Poccuiickoit Meepanuu 1 B 3apy0eKHBIX TOCY1apCTBax, a
TaK)Ke MOJAHUMACT MPOOIIEMBI OTTPAHUUCHUSI PAMOYHOTO JI0TOBOPA OT CMEKHBIX JIOTOBOPHBIX
KOHCTPYKIWHA. ,

Bropass rnaBa HocuT HaszpaHue «ConepikaHue paMOuHOro jorosopa. JluHamuka
OTHOILICHUI CTOPOH, OCHOBAaHHBIX Ha PAMOYHOM JloroBope», B maHHoi miase E.O. I'aHeBa
paccMaTpuBaeT COJIEPIKAHUE PAMOYHOI'O JOrOBOpa, MPOLECC 3aKIOYCHUSA, U3MECHEHUS U
[peKpalieHust PaMOYHOTO JIOrOBOpa, a TaKiKe MpoOaeMbl OTBETCTBEHHOCTH 32 HEUCIIOJIHEHUE
WJIM HEeHa UIe)KaIee UCIIOIHEHUE PAaMOYHOTr0 JI0T0BOpPA.

Bes crpykTypa Mcclie/loBaHUs paciiojiaraet K I10JHOMY OCO3HAHMIO M TIOHMMaHWIO
npoOsieM MPaBOBOM periaMeHTalMi paMOYHOTO JOT0BOPA.

JluccepTallmOHHOE — UCC/C/IOBAHUE — XapaKTepU3yeTcsl  BBICOKOH  TEOPETHYCCKOM



3HAUUMOCTBIO, TaK KaK CJICJaHHBIE aBTOPOM ITOJIOKEHHUS COOTBETCTBYIOT COBPEMEHHBIM
TEHJCHUUAM pPa3BUTHA LMBUIMCTHYECCKON HAYKU, OPUEHTHPOBAHBI Ha COBEPUICHCTBOBAHUE
HAyYHBIX 3HAHUK O MPUPOJIE PAMOYHOTO JIOrOBOPA, BUAAX 00A3aTEIBCTB, UM MOPOKIAEMBIX.
OCHOBHBIE TIOJIOKEHUS U BBIBOJBL, COHOPMYJIMpPOBAHHBIE B JIUCCEPTAllUM, a TaKKke
NPEJUIOKEHHBIE JIUCCEPTAHTOM PEKOMEH/IAIIMU MOTYT OBbITh MCIIOJb30BaHbl IPU TOJIKOBAaHUU
U BOCIOJHEHUHW HOPM TPAKIAHCKOTO IIpaBa, COBEPIICHCTBOBAHUU 3aKOHOIATEIILCTBA
Poccuiickoit ®enepanuu, 4To B 1IEJIOM CBUAETEIBCTBYET O MNPAKTUYCCKONH 3HAYMMOCTHU
MIPOBEJEHHOTO UCCIEAOBAHMUS.

ITonoxenus, BeiHOcuMble E.O. ['aHeBoil Ha 3amury, a Takike cQOpMyJIUPOBAHHBIE B
JUCCEPTAIIMU BBIBOJBI B OOJBIIMHCTBE CBOEM SBISIIOTCA JOCTOBEPHBIMU, MOATBEPKIAIOTCS
NpaBUILHO UM30pPaHHON METO0JIOTHEN HWCCICAOBAHUSA W CCBUIKAMH HA 3HAYUTEIILHOE
KOJIMYECTBO MEXJTYHAPOAHBIX, POCCUICKUX U MHOCTPAHHbIX HOPMATUBHBIX [IPABOBBIX aKTOB,
Cy1eOHOH TPaKTUKU, MO3UIMH OTEUECTBEHHBIX W 3apyOeiKHBIX CIHEHHAIUCTOB B 00JACTH
TpaXIaHCKOI0 U KOMMEPUYECKOTO Mpasa.

Bwmecte ¢ tem psa BeiBOoB E.O. ['aHeBO 3aciyKMBArOT OTAEJIBHOIO BHUMAHHA U
MOSICHEHUS:

1. B nepBOM U TpeTheM MOJIOKEHUSIX, BBIHOCUMbIX HA 3aUIUTYy, a TAK/KE Ha CTPAHUIIAX
JUCCEepPTAIMU aBTOP MPOBOIUAT Pa3rpaHUUYCHUE PAMOYHOIO JOTOBOPA, KaK OPraHU3allMOHHOTO
JI0TOBOPA, U JIOTOBOPA € OTKPBITHIMU YCIOBUSMHU, KAK UMYIIIECTBEHHOTO JJOrOBOPA, OTMeEYasl,
uro B cT. 429.1 'K P® 3akpernasercs mmpokuil mojaxoa, oObeIUHIIONMH ITH JIBE MPABOBLIE
KOHCTPYKIIMU B €MHOE MMOHATHE PAMOUYHOIO JOrOBOPd, a TAKIKE yKas3blBas, YTO cCyacOHas
IpaKTHKa TaKKe HE TPOBOJUT MX pa3rpaHuydeHus. BeTaeT 3aKOHOMEPHBIM BOINPOC: KAKOBO
TEOPETHUECKOE M TPAKTUYECKOE 3HAUCHUE MPOBEJIEHHOIO aBTOPOM PA3rPaHUYEHUs, B UEM
€ro HeoOXoUMOCTh. B TekcTe nrccepTaliiny TaKOro 00OCHOBAHUA, K COKAJICHUIO, HET.

2. Ha c. 123 jaucceprauum asTop VKa3bIBa€T, YTO JIOTOBOpP €CTh «OOMEH
BOJIEU3BABICHUAMHU  CTOPOH». [lpeacTaBasercs, 4TO Takoe OINPEICIIEHUE JI0roBopa
HEKOPPEKTHO, JAXKE € YUYETOM TOr0, YTO 3TO HOHATUE HE SBJIAETCA OJHO3HAYHBIM U MOXKET
paccMaTpUBaTHCS B Pa3IMUHBIX CMBICJAX: KakK IOPUIHYECKUH (aKT, KaK NpaBOOTHOINEHHE,
KaK JOKYMEHT.

3. B naparpade, MocBsIeHHOM OTBETCTBEHHOCTH 3a HApYyIIEHUE PAMOYHOTO J0rOBOpa,
E.O. TanmeeBa, 3asdBHMB, 4YTO «HEOOXOJMMO ONpPENECINUTh, YTO HPEACTABISET COOOMN

IPajkIaHCKO-NPaBOBasi OTBETCTBEHHOCTH»,  MATH crpaHull (133-137) mocsimaer oOumm



NOJIOKCHUSAM O TPaKJAaHCKO-TIPABOBOU OTBETCTBEHHOCTU.  [lpejcraBisiercs, 4To TaKoi
HPOJOIDKUTEIBHBINA OOIIMHA DKCKYPC B TEOPETUYECKHUE TOJNOKECHUS TPaXIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH He OOYCJIOBJEH IEIbI0 MCCIETOBAHUS, HE HECET HUKAKOW CMBICIOBOIA
HArpy3Ky U SBISAETCS UBJIMITHUM.

Hecmotps mna BpicKasaHHble 3ameuyaHus, auccepramus E.O. I'aHeBo#l mipencrabiser
Co0OH 3aBepUIEHHOE HAYYHOE HCCIICJ0BAHUE, BBHITOJHEHHOE aBTOPOM CaMOCTOSATE/ILHO Ha
BBICOKOM ~ HAY4YHO-TEOPETUUYECKOM YpPOBHE. BbIBOJIbI U IOJOXKEHUS, TPEACTABICHHEIE
JAMCCEPTAHTOM JIS IyONMYHON 3alUUThL, SBJSIOTCS OOOCHOBAHHBIMM U JIOCTOBEPHBIMH,
0071a1at0T BBICOKOM TEOPETUYECKOM U MPAKTHUCCKON 3HAYMMOCTBIO.

Huccepraumonnoe uccnenoBanue Exarepunsl OneroBHbl [aHeBOW COOTBETCTBYET
TpeboBanuaM Ilopsaka mpucykJeHHUs YYEHOH CTeNeHW KaHaugaTa HAyK, Y4EeHOH CTeleHH
JIOKTOpa HayK B POCCHIICKOI aKageMUU HApOJAHOI'O XO34HCTBA U TOCYIAPCTBEHHOM CITY/KObI
npu llpesnnente Poccuiickoit @enepanyiy, yTBepIKIeHHOTO TpuKazoM pektopa G®I'BOY BO
«Poccuiickas akaaeMus HApOJHOIO XO35HCTBA U rocyIapcTBeHHOM ciryxObl ipu [pesunente
Poccuiickoit ®enepatnu» ot 20 centsiops 2019 roga Ne 02-1049.

E.O. I'aneBa 3acinyKMBaeT NPUCYKICHUS YUCHOM CTENEHW KaHIUJaTa HOPUINYECKUX
HayK 1o crneuuaibHoctu  12.00.03 — rpaxzaHckoe NnpaBo; MpeANpHHAMATENBCKOE PaBo;

CEMEMHOE [IpaBo; MCXKJAYHapOJIHOC HaCTHOEC 11paBo.

JIOKTOp 10pUINYECKUX HayK, podeccop,

npodeccop kadeapbl rpakaHcKoOro rnpasa u npouecc% 4 //
JlaibHEBOCTOUHOTO (heiepaibHOTO YHUBEPCUTETA L
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OI'AOY BO «/lanpHeBOCTOUHBIN (heaepaTbHbII YHUBEPCUTETY.
690922 r. BinanuBoctok, o. Pycckmii, n. Agkc, 10.
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